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DISTRICT OF MASSJCHUSETTS-^To wit : 

SE IT REMEMBERED, that od, the twenty-sixth day of January, to 
the thirty-fint year of the Independence of the United States of Ane^^ 
, Russell /f Cutler, Belcher^ Armstrong, Oliver S; Mumrob, 
and William^Blagrote, of the said District, have deposited in this Of-* 
fice the Title of* a Book, the Right whereof they claim di Proprietortf in 
the words following, to wit : 

" Trial, of THOMAS O. SELFRIDGE, Attorney at Law, 
before the Hon» Isaau Parker*, Esq. fpr killing CHARLES AUSTIN, 
on the Public Exchange, in Boston, August 4th, 1806 ; taken in short hand, 
by T, Lloyd, Esq. Reporter of the Debates of Congress, and Geo. Cainesy 
Esq. late Reporter to the State of New- York, and sanctioned by the Court, 
and Reporter to the State,.'' ) ' * • 

In conformity to the Act of the Congress of the United States, intitled, " An 
Act for the Encouragement of Learning, by securing the Copies of Maps, 
Charts and Books, to the Authors and Proprietors of such Copies, during 
the times therein mentibned';*' andalso to an Act fntlded, '^ An Act supple* 
ynentary to an Act^ intitled An Act for the Encouragement of Learnings by; 
securing the Copies of Maps, Charts and Books, to the Authors and Propri- 
etors of such Copies during the times therein mentioned ; and extending the 
Benefits thereof to the Arts^f Designing, Engraving and Etching Historical 
and other Prints.*' 

WILLIAM 8. SHAW, 
Clerk ofthi District of Moisachusetts, 
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ADVERTISEMENT- 

THE Publishers have spared no labour or expense, 
to obtain an authentic and accurate Report of this Trial. — 
The evidence, being originally taken by two eminent Stenog* 
raphers, has been compared by Mr. Ttng, Reporter of the 
Decisions of the Supreme Judicial Court, with the Notes of 
the Testimony taken by him, and with the Minutes of the 
Hon. Judge, who sat in the Trial. The several Addresses 
have been submitted to, and corrected by the respective 
Speakers. 
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REPORT, ^c. 



HE Court was opened on Tuesday the 35th day q( 
^oyember, present* 

The Hon Thbophilus Parsons, L. L. D. Chief Justice. 
The Hon. Theodore Sedgwick, L. L* D.l 
The Hon. Samuel Sewall, V Justices. 

The Hon. Isaac Parker, J 

^^The Grand Jury being knpanneUed and sworn, viz. 
ThomoM Handtuyd FerkitUy Esquire^ Foreman. 
Samuel Emmonsy George Painey Daniel Tuttle^ Joshua Davisy 
Jedidiah Parker^ David Townsendy Jonathan Kelton^ Mobcs Gard" 
MCTj Joaefih Francis^ Mitchell Lincoln j^ Samuel Sturgia^ Charles 
Voae^ Stefihen Gorcj Gamaliel Bra4fordy William Hdrria^ William 
APJ^dl WattSy Daniel Denniaon Rogera, William Walter ^ WiUiam. 
Shimndn^ all of Boaton^ and Caleb Pratt of Chelaeay the Chief Jus- 
tice delive^ a learned and impressive charge, from which the 
fbllowihg extract, as having more immediate relation to the sub- 
ject of this Report, is copied by permission. 

— " Felony affecting life is either murder, or manslaughter. 
Murder is the wilful killing any person of malice aforethought^ 
either expressed or implied. 

The malice is express, when there was a premeditated inten- 
tion to kill. Malice is implied, when the killing is attended with 
circumstances which indicate great wickedness and depravity of 
disposition, a heart void of social duty, and fiitally bent on mis- 
chief. 

Formerly if the husband was maliciously killed by his wife, or 
the master by his servant, the offence was adjudged to be petit 

* It was understood that suggestions had been received ftom the At- 
torney General, that he had some legal objections to the return of the 
jurors from Boston, upon which it was desirable to have the opinion of the 
fuU Court ; and that these suggestions were the occasion of the presence 
of the other members of the Court besides Judge Parker, to whom this 
session had been assigned. The objections bein^ considered and over- 
ruled by the Court, but one Judg^ sat in the trials afler tiie first day* 
except in the trial of one indictment for murder. 
B 
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6 TRIAL OF T. O. SELFRIDGE, ESQ. 

trtraBon ; but by Yirttre of a late Statute it is now comidered oofjr 
as murder> and as such is indicted and prosecuted. 

And every man who kills another in a duel deliberately foughtu 
is a murderer. 

Manslaughtet* is the killing another, either wilftiUy, or through 
-gross negligence, . but not from malice aforethought. 

Homicide from accident is excusable-— from necessity it is ei- 
ther excusable, or justifiable— when forthe advancement, or in 
executiop of public justice, it is justifiable. 

Observing iiWrhe list of prisoners, returned by the Gaot^keeper^ 
that two persons are in custody charged with felonious homicide^ 
it may be useftil to you, in your enquiries, to mention some prin- 
ciples of law, relating to this subject. 

' In every charge of murder, the fact of killing bemg first prove# 
against the party chained, to reduce the offence below that crime^ 
by ^ny circumstances of accident, necessity, or human infirmity^ 
he must satisfactorily prove these' circumstances, unless they arise 
out of the evidence produced against him. 

When tbc act which occasions the death is tmlawful, yet if 
malice either express, or implied, be wanting, the killing is not 
fnurder, buf manslaughter, the act being imputed to the infirmitjr 
of human nature. 

Neither words of reproach, however gnevoHs, nor contemptu-* 
OQS or insuring gestures, wkhout an assault on the person, are 
wtfficient to free the party killing with a dangerous Weapon, from 
the guiit of murder. ^ 

* An assault is aoy attempt or offer, with force arid vielenee, to d^ 
a corporal hurt to another, as by striking at him, or even by holding 
up the fist at b'im in a threatening or insulting manner, or with 
such other circumstances a&denote an intention and ability, at the 
time, of using actual violence against hi* person. And when the 
injury, however small, as spitting in a man's face, or unlawfully 
touching him in anger, is uiiBicted, it amounts, to a battery, which 
includes an assault. 

Any assault made, not lightly, but with vk>lence, or with cit- 
cumstances of indignity, upon a man^s person, if it be resented 
Immediately, and in the heat of blood, by killing the party with a 
deadly weapon, ii a provocation, whicb will reduce the crime t# 
' manslaughter ; unless the assault^ was sought for by the party kill- 
ing, and induced by his own act, to afford him a pretence for 
wreaking his malice. To illustrate this exception, a case is state* 
bf the fallinj; out of A and B. A says, he will not strike, but will 
give B a pot of ale to touch him ; on which B strikes A, wh# 
thereupon kills B. This is murder in A, notwithstanding the, 
provojcation received by the blow from B, because A sought tha(t 
provocation. 
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TRIAL OF T. O. SELFRItoGE, tlSI^. r 

A- TBan may repel force by force, in defence of his person^ 
,against anyone who manifestly intends, or endeavours by yiolence, 
^r surprise, feloniously to kill him. And he is not obh^ea to re- 
treat, but may pursue his adversary, until he has secured himself 
irom all danger ; and if he kill him in so doing, it i^juaiifiabU acif* 
'defence. But a bare fear, Iwwever well grounded, unaccompanied 
.%y any open act, indicative of such an intention, will not warrant 
|iim in killing. There must be an actual danger at the timt. 
And, (in the language of Loixl Chief Justice Hale,) it must plainly 
appear by the circumstances of the case, as the manner of the as- 
^«ault, the weapon, &rc. that his life was in imminent danger ; oth- 
erwise the killing of the assailant will not \^ justifiable howktde. 

But, if the party killing had reasonable grounds for believing, 
^4liat the pei^son slain had a felonious design against him, and undei* 
4hat supposition kiH him ; although it should afterwards appear, 
Ihat there was no such design, it will not be murddr ; but it.wiil be 
either manslaughter, or (rxctt«flrA/^Aommde, according to the degree 
♦f caution used, and the probable grounds of such belie! . 
' . These principles haye been rccpgnised by the wisest and nM>st 
litimane writers on criminail law. 

After a due arid impartial e*hquiry into the several cases, that 
-may require your attention, you will ascertain the facts, and after- 
'MTards apply the principles of law, to obtain a just and legal result/' 

On Tuesday, December 2d, the Grand Jury returned intoCourt, 
j^, among other bills, jpresented the following indictment 
against Thomas Oliver Selfridge^ Esquire i'^ 

COHMOaWMAlfH Of MASSACHUSETTS, 

Suffolk, and ? '^l the Su/ireme Judicial Court be^n and Jiolden 
^ant^ciet, 83. \ at Boston vdthin t/ie County of Sujfolk^ and 
for the Counties of Suffolk and J^antucket^ on 
the fourth Tuesday (f J^ov ember y in the year 
of our JUyrd one thousaxid e^igJit hundred and 
9ix, 
The Jurors forthe Coramon^vealth of Massachusetts upon their 
-joath present, that Thomas Oliver Self ridge, oi Boston, in the county 
!i^ Suffolk, gentleman, otherwise called Thomas Oliver Seffridge of 
' Mecford, in the county of Middlese±^ gentleman, not having the 
fear of God before his eyes, but being moved and seduced hy the 
Insljigation of the devil, on the fourth day of Augubt in the pres- 
ent year, with force and arms, at Boston aforesaid, in die county 
#f Suffolk aforesaid, in and upon one Charles Austin^ in the peace 
of God and the said Commonwealth, then and there being, feloni* 
ously, wilfully, and of the fury of his mind, did make an assault ; 
and that he the said Thomas Oliver Selfridge^jd. certain pistol of the 
rvalue of five dollars, then and there loaded and charged with gun 
^wder and one leaden bullet j which pistol he the said l^homak 
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0/fv^r Selfridgcy in his right band, then and there held, to, againc^ 
and upon the said Charles Auatitiy then and there, feloniously, wil> 
jTuily, and of the fury of his mind, did shoot and discharge ; and 
that he the said Thomas Oliver Seifridge^ with the leaden bullet 
aforesaid, out of the pistol aforesaid, then and there, by force of the 
gunpowder, shot and sent forth as aforesaid, the aforesaid Charle9 
jiiiatiny in and upon the left breast of him the said Charles Austin^ 
a little below the lefl pap of him the said Charles Austiuy then and 
there, with the leaden bullet aforesaid, out of the pistol aforesaid, 
by him the said Thomas Oliver Selfridgej so as aforesaid, shot, dis- 
charged and sent forth, feloniously,^wi)fully, and of the fury of 
his mind, did strike, penetrate and wound, giving to him the said 
CAar/f«^iM/t7i, then and there, with the leaden bullet aforesaid, shot, 
discharged and sent forth out of the pistol aforesaid, by him the 
said Thomas Oliver Selfridge^ in manner aforesaid, in and upon the 
left1>reast of him the said Charles Austin^ a little below the left pap 
of him the said Charles Austin^ one mortal wound of the depth of 
six inches, and of the breadth of one inch, of which mortal wound 
' aforesaid the said Charles Austin then and there instantly died ; 
and so the Jurors aforesaid, upon their oath aforesaid, do say, that 
lie the said Thomas Oliver Selfridgey the said Charles Austin ^ then 
and there, in manner and form aforesaid, feloniously, wilfully, and 
of the fury of his mind, did kill and slay, against the peace of the 
Commonwealth aforesaid, and . the law iii such case made and 
provided. A true bill. - 

T. HAND ASYD PERKINS, Foreman. 
Jambs Sullivan, Attorney General. 

The Defendant, being soon after brought into Court andarraign- 
' ed upon the foregoing indictment, pleaded J^ot Guilty. Being en- 
quired of by the Court* at what tinie he would be ready for his trial, 
he prayed for a postponement of it to some future day in the term. 
He stated that he could not at that time name the day, as he should 
have occasion to send to a considerable distance for witnesses, 
whom he believed essential to his defence, of whom he had un- 
derstood that^one was in the District of Maine, and another in 
the state of New York. 

On the motion of his Council that he might be admitted to 
bail, which was not opposed by the Council for the government, 
he was ordered to recognize himself, in two thousand dollars, 
■with sufficient surety or sureties in the same sum for his appear- 
jttice de die^ in diem during the present term, &c. 

On Tuesday, the 23d day of December, which had been previ- 
oui^ly assigned by the Court, the trial commenced before .the 
Hon. Mr. Justice Parker. 

• The Hon. Judge Sbdgwick was then sitting in the place of Judge 
Parker. 
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TMAIi Of T. O. SELFRIDGE, ESQ- 9 

At niae o'clock the Court opened. The Clerk then proceedcid 
is call the Jury in the following order : 

1 . Paul Revere— sworn. 
Xhomas Fracker. 

Mr. Selfridge. I wish to enquire if Mr. Fracker has not formed 
an opinion on this occasion. 

Mr. Frackeri)eing sworn to answer, was asked by 

Parker J, Have you heard any thing of this case, ^ as to have 
made up your mind ? 

jina. No. 

Parker J, Do you feel any bias or prejudice for or against the ' 
prisoner at the bar ? 

Ans^ No. 

Parker J, Swear him. 

2. Thomas Fracker^— sworn. 

3. Isaac Parker— -sworn. 

4. Micajah Clark— «wom. 
Ward Jackson. 

Mr. Selfridge. I wish Mr. Jackson to say whether he has not 
some bias in this case. 

Mr. Jackson being sworn to answer, was asked by 

Parker J. Have you formed any opinion as to the issue of 
this cause ? 

Ans. No. 

Parker J. Do you feel any. bias or prejpdiqp fpr or against Mr. 
^{fridge? 

Ana. None. 

Parker /. Swear bim. 

5. Ward Jackson-«-swom. 
Henry Sargent. - 

Mr, Selfridge I object to him as haying been one of the Juiy 
Oflnqupst. 

6. Francis Tjjfts. 

7. Lemuel Qardner. 
^. Elisha Learned. 

9. Ebenezer Goffe. 

10. John Fox. 
U.John West. 
12. Dexter Dana. 
For the Commonuoealth^ Jameu SutHvarij Attorn^ General^ and 

JCtaniel Davis j Solicitor General f 
. . For the Defendant^ Christofiher Gore and Samuel Dexter. 

Clerk of the Court. ^ Gentlemen of the Jury hearken to the 
Indictment found against Thomas Oliver Selfridge. 

, (Here, the Clerk read the indictment) see page 7.} 
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Clerk of the Court, To this Indictment the defendant hfs 
pleaded not guilty, and has put himself on the country, which 
country you are, and yoq are now sworn to try the issue. 

Mr. Solicitor Gsneral. 

May it filea$e your Honor ^ and you^ Genttken of the Jury. 

You perceive by the indictment that has been read to yoUt 
that Thomas Oliver Selfridge is charged by the Grand Jury of the 
body of this county, with the crime of manslaughter. The in- 
. dictment particularly states that on the fourth day of August, ia 
the present year, he discharg^ed 4 loaded pistol at Charles Austin, 
in consequence of which he instantly died. This fact is alleged^ 
in the indictment, to have been committeli feloniously, wilfully'^ 
;and in the fury of the mind of the defeiadant ; and this 19 the 
appropriate description of the crime of manslaughter. 

It is not my duty, on this occasion, to pourtray the consequences 
that have resulted from the shocking event, which has brought 
Mr. Selfridge to the bar of his country. It is my more 
immediate and appropriate duty to explain the nature of the 
crime, and apply the facts which will be proved to you by 
the witnesses on the parjL^f Government ; I shall then adduce th^ 
authorities and cases in the books which are applicable to the pre- 
sent issue. It is impossible for me to discharge this dutySrith 
any satisfaction to myself, or any assistance to you, without re; 
currihg to the authorities, which treat on the siibject of homi- 
cide. You will find by a recurrence to those • authoHtieSj that it 
will be impossible to understand them without attending to th6 
subject of homicide at large. It will also be impossible to un- 
derstand the crime of manslaughter, without a previous acquaint- 
ance with the criine of murder. Writers have so'blended tlie 
different degrees of guilt attached to these crimes, and the shades 
arc in many instances so faintly delineated between them, that 
it is difficult to be acquainted with the distinction, which ^ 
is your duty to make before you can understand and decide 
pn the present case. Therefore I wilf, before I slate the facts and 
/call the witnesses to prove these facts, ask your attention for a 
few minutes to several passages that will h€ referred to, merely 
with a view to define the crime, and which you ought, in the be- 
jginning of the cause, to understand. I shall for your convenience 
and my own, trouble you no further than to read those authori; 
ties which contain the general definition ; and then will state the 
facts which are to be proved by the witnesses that will be adduced^ 
and then read certain rules of law which apply to this case in 
particular, and having done that, I shallhave done all that the 
.Government will require of me on the present occasion. 

I have not been able to find, by attention to the several treatises 
^n the subject of homicide, any book that contains a better gencr- 
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«1 description of the critoe of manstaughter, tlutn the 4th Tolume oC 
Blackstone's Commentaries, in which the subject of homicide is 
treated at large. But at this time I shall ask your attention to those 
parts only/Which treat of the crime of which the defendant stands 
accused. In 4 Blackstone's Com. p. 177, that learned autlior 
says : " Of crimes^ injurious to the fiersona of private subjectsi 
the most principal and important is the offence of taking away 
that Ufe^ which is the immediate gift of the great Creator ; and 
of which therefore no man can be entitled to deprive himself, or 
another, but in some manner, either expressly commanded in, or 
evidently deducible from, those laws which the Creator has 
given us ; the divine laws, I mean, of either nature or revela*- 
tipn." The author then proceeds to state what would be justifia- 
ble homicide ; but as nothing can occur in the present trial, 
•which can render the homicide of that nature, it will be unne- 
cessary to read it. 

In pages 180 and 181, he proceeds, in the next place, to con- 
gider such homicide as takes place to prevent a crime. 

« The Roman Uw," he sayg, ** also justifies homicide, when committed 
in defence of the chastity either of one's self or relations ; and so also, 
according to Selden, stood the law in the Jewish republic. The English 
law justifies a woman, killing one who attempts to ravish her ; and so too 
the husband or father may justify killing a man, who littempts a rape 
upon his wife or daughter ; but not if he takes them in adultery by con- 
sent, for the one «s forcible and felonious, but not the other. And I make ' 
90 doubt but the forcibly attempting a crime, of a still more detestable 
nature, may be equally resisted by the death of the unnatural aggressor. 
For the one uniform principle that runs through our own, and all other 
I&WS9 seems to be this : that where a crime, m itself capital, is endeav- 
oured to^be committed by force, it is lawful to repel that force by the 
death of tlie party attempting. But we must not carry this doctrine to 
the same visionary length that Mr. Locke does ; who holds, " that all 
manner of force, without right, upon a man's person, puts him in a state 
•f war with the aggressor ; and, of consequence, that, being in such a 
state of war, he may lawfully kill him that puts him under this unnatural 
restraint." However just this conclusion may be in a state of uncivilized 
nature, yet the law of England, like that of every well-regulated com- 
munity, is too tender of the public peace, too careful of the lives of the 
lubjectSj to adopt so contentious a system ; nor will suffer with impunity 
any crime to be prevented by death, unless the same, if committed, would 
also be punished by death. 

In page 183, the author considers that species which consists 
in self'^e^nce. 

" Homicide in tclf •defence or se d^ndendo, upon a sudden aiFray, is also 
excusable rather than justifiable, by the English law. This species of 
^elf-defence must be distinguished from that just now mentioned, aa 
calculated to hinder the perpetration of a capital crime ; which is not 
■only a matter of excuse, tmt of justification. But the self-defence, which • 
we are now speaking of, is that whereby a man may protect himself from 
pSK IMi«ault» w tSie Eke, in the course of 1^ sudden bra^H or quarrel, by 
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kifliiifi^ hiA who assauhi him. And this is what the law eap^ireMes by Hie 
word chance-medief^ or rather (as aome choogc to write it) ehaud-^m^tdUy / 
the former of which in ita etymology signifies a catual aiiray, the latter 
an affray in the heat of blood or passion : both of them are pretty much 
of the same import } but the former is in common speech too often erro- 
neously applied to any manner of 'homicide by misadventure ; whereas it 
appears by the statute 24 *Hen. viiL c 5. aiid our antient books, that it 
is properly applied to such killing, as happens in self-defence upon a sud- 
den rencounter. This ri^ht of natural defence does not imply a right of 
attacking ; for, instead or attacking one another for injuries past or im- 
pending, men need only have recourse to th^ proper tribunals of justice. 
They cannot therefore legally exercise this right of preventive defence^ 
but in sudden and violent cases ; when certain and immediate sufierin|^ 
would be the consequence of waiting for the assistance of the law.— 
' Wherefore, to excuse homicide by the plea of self-defence, it must ap- 
pear that Uie slayer had no other possible (or at least probable) means 
of escaping from his assailant." 

In page 188, the learned writer describes the nature of feloni- 
ous homicide t 

«« Felonious homicide is an act of a very different nature from the for- 
* mer, being the killing .of a human creature, of any age or sex, without ^ 
justification or excuse. This may be done, either by killing one's self, 
or another man.** 

I will thank you, gentlemen of the jury, to attend to the dis- 
tinction between that offence, and the one for which the defendant 
stands indicted, and which I am about to state from the same ele- 
gant author. 

In page 191, he says : 

« Manslaughter is therefore thus defined, the ualawfial killing* of anoth. 
er, without malice either express or implied : which may be either vol- 
untarily, upon a sudden heat ; or involuntarily, ,but in the commission of 
some unlawful act." 

** As to the first, or voluntary branch : if upon a sudden quarrel two 
persons fight, and one of them kills the other, this is manslaughter ; and 
so it is, if they upon such an occasion go out and fight in a field ; for this 
is one continued act of passion ; and the law pays that reg^tfd to human 
frailty, as not to put a hasty and a deliberate act upon the same footing 
with regard to g^lt. So also if .a man be greatly provoked, as by pulling 
his nose, or other great indignity, and immediately kills the aggressor, 
though this is not excusable #e defendendo, sincethere is no absolute neces- 
»ity for dding it to preserve himself; yet neither is it murder, for tl^ete 
is no previous4naUce ; but it is manslaughter." 

There is only one otl>er definition, which I will trouble you, 
Gentlemen, to attend to in the opening of this trial ; it is the defi- 
nition of the crime of murder, as given in the 195th page of the 
same book, in the words of Sir Edward Coke. 

*• Murder is therefore now thus defined, or rather described, by Sir 
Edward Coke . «* When a person of sound memorv and discretion unlaw- 
fully killeth any reasonable creature in being, and under tiie King's peaee« 
with malice aferethought, either express or implied." 
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ik is murder. He then goes on to give difierentMefcriptions of the 
Yeveral branches of murder, Which it ia not neceffai^ in this ftate of 
•the trial to trouble you with. 

I thought it my duty. Gentlemen, to read to you fuch pa(&ge^ 
itk the book I have reforted to on this occajion, as contained a gen^ 
eral defcription of aU the different branches of homicide, from wUful 
murder down to jufUfiable felf defence. 

I will now date my reafons for' fo <k>ing. So far as I am ad* 
quainted >;i^th the fads of this cafe, it will turn out, from the teiU^ 
mony of the witnefles on the part of the Government, that this 
event happened in fuch a manner, that it may become a queftion 
whether the Defendant has been guilty of murder or manflaughter. 

I do not mean to infinuate, that it is poifible to convidt the De- 
fendant on this indidment of a higher fpecies of homicide than man- 
ilaughter ; but you will find by a recurrence to other books, and on 
an inveftigation of the fads, that though he be indided for man-, 
daughter, if from thofe fads he might have been found guilty of 
murder, he muft be found guilty of manflaughter. 

* I mention this, becaufe, poflibly, it may be contended, that the 
. fads amount either to murder, or excufable felf defence, and that in 
either cafe you muft acquit. I fay it is t>ofiGble, becaufe it is out of 
my power to anticipate on what ground the Defendant's Counfel 
wUl place their defence. It is therefore neceffary that you (hould 
have a juft idea of the nature of thefe different fpecies of homicide f 
for though you find that the fads approach the degfree of murder» 
you muft from every principle of public juftice fay, that the De- 
fendant is guflty of manflaughter only. 

I, will now ftate to you generally, the fads which will appear ik 
evidence to you on the part of the Government, and before I pro- 
ceed particularly to flate thofe fads, I will mention that it is necef- 
fary that the Government prove thefe two things ; firft, that.Charles 
Auftin, the perfon named in the indi6bnent, is dead ; fecondly, that 
he cswne to his death by the inftrumentality of the Defendant at the 
bar, and under the circumCances alleged in the indidment ; which 
two fads will amount to the crime of manflaughter. Thefe then 
are the fads which the Government muft prove before it can be en- 
titled to your verdid ; and you are to judge firom the evidence that 
will be laid bcfoie you, whether thefe two points are or are not fub- 
ftantiated on the part of the Commonwealth. 

I exped that it will appear, that on the day mentioned in the la- 

didment, between the hours of one and two o'clock in the after** 

Boon, Selfridge was in his office, employed about his ordinary bufi- 

Bcfs } that a few minutes before he proceeded from thence iol» 

C 
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fltatB ftreet, he faaxl a Qonreiiaitio^ ia wbidi he flflentioned that hp 
anticipated fome attack in the courfe of the day* ^probably abou^ 
'Change hours) and that be then ftated a converfation which took 
place between Mr. l^jamin Auftin and Mr. Welih, in which Mr. 
Auflin had threatened ^ have him chaflifed ; that Mr. Selfrids^ 
declared to the perfon with whom he had that converfation^ that he 
was not a man to engage at fifticaffs> though he was prepared to 
pr6te6t amd defend hinuelf ; to thh^ will be added other oircum- 
ftances which tend to (how, that Mr. SelfHdge went out of his of-> 
£ce with the piftoly which was the inftrument of the death of the 
deceafed* and which was deliberately loaded for that purpofe. About 
twenty minutes after Mr. Selfndge went out of his office, down into 
State ftreet» and the deceafed was then on 'Change, ftanding near 
the door of Mr. Townfend's shop ; that Mr. Selfndge walked dow^ 
State ilreet, with his hands in his pockets, or behind him, with, prob- 
ably, an intent to conceal the inftrument he had in his pocket, and 
with which he gave the deceafed his death wound ; that in paffin|[ 
^wn in this manner, Auftin leaving the place at which he ftood» 
jfpproached him with a ftick in his hand ; that they met together a 
few paces from the door of the (hop, and that there a combat cn- 
fued. It will appfear that the decea&d came with a fUck in his hands' 
in a manner to make an aflault f but from the evidence we ihall in« 
tmduce, it will he impoffible, I think, to decide, whether ti^ piftcd 
was difcharged, and the death woujad given, before, or after Auftin 
gave Selfridge a blow. 

It is not neceflary now fo very minutely to ftate the circumftancet 
of this aftedling tragedy ; I (hall rely on the information of the 
^^tneftes for thefe h£k»9 but it will appear &om the whdie, that it 
fvas performed in the courfe of twenty feconds at the fartheft ; 
the parties met, the piftol and firft blow given and difcharged, 
.probably, at the fame inftant. Auftin then fell to the ground, and. 
loon expired ; be was carried into the fhop of Mr. Townlead, wheie 
Itts wound was examined, found naortal, and of which he died. 

When the people colleded, Mr. Selfridge appeared perfedly in 
pofleffion of his mind ; declared hunfelf in a ftate of recoUedtion, and 
laid, he knew what he had done> sind was ready to anfwer for it at 
the bar of his country. 

Thefo are the outlines o( tUs oafo ; th^e h^h I a& confident, 
from what I know of the former teftimony of the witneftes, they wiU 
again declare, and, perhaps, fomething further ih favour of the Gov- 
emment. If fo^. it will be impoffibk.the Defendant fiipuld efcape 
the piinidnnent the law affixes to the crime. Talqng it for granted 
<.|hat I ihall prove tlie .fafti, it may be conveiuent at this time to aik 
l^attr attentioi> to th >fe ndet of law applicable to a cafe of this kind^ 
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When I have fo done, their aj^licability will eafily be perceived, and 
the caufe will be fully opened on the part of the Grovemment. 

I do not know that the book I have in my hands, has ever been 
read as an authority. It is 1 Eaft's Pleas of the Crown, whidt 
contains the bed: treatife on the (ubjed t9f homicide, that has been 
printed. 

I will begin, by reading ibme part of the l^h fee. ch^. 5, paige 
S32. If any queftion is made as to the cprre^efls of the principles, 
I have jflaief Hawiinsy and the other ^authorities cited, which can bt 
referred to. 

Parker J. There are few authoritie.s in that book, that are not 
taken from Hale and Hawkins. 

SoL Gen. The part I cite, is that which treats of homicide from 
tranfport of paffion, or heat of blood. 

" Herein is to be confidered under w^^ circumflanc^ \t may be prefumed 
that the adfc do&e, though intentional of death, or great bodHy -harm, was not 
the refultof a tfooljdeUberate judgment and previous malignity of heart, but 
imputable to human tnfiri}Mty alone. Upon this head it is prinapally to be ob* 
ferved, that whenever death enfues from fudden tranfport of paifion, or heat 
of blood, if upon a reafonable 'provocation and without nu^e, or if upon fud« 
4i€n combat, it will be manflaii^ter$ if without fuch provocation, 6r the 
blood has reafonat^ time or opportunity to cocJ, or there be evidence of d&- 
preis malice, it will be murder. For let it be again ob&rved, that in no inibmce 
can the party killings alleviate his cafe, by referring; to a previous provocation, if 
it appear by any means, that he a<Sted upon expreis malice." 

I fhdl now read part of the 21ft fee* of the faQie cluster : 

** It miA not however be underftdod that ai^ trivial: provocatioa, which hi 
point of law amoimts to an aflauh, fir even a bk>w, will of couitfe reduce tbe 
crime of the party IdlUng to manflaughter. ThU I know has beoi fuppofedlgf 
ibme, but there is no authority for it in the law. For where the punishment 
infli<^ed for a flight tranfgreiuon of any fort is outrageous in its nature, either 
In the manner or the continuance of it, and beyoid all proportion to the 
ofience, it is rather to be coniidered as the fShcx of a brutal and a diaboBcBl 
malignity^ than <^ huinan frailty ; it is one of the true fymptoms of what the 
law denominates malice ; and tnerefore the crime will amount to murder, not- 
withfbmding fuch provocation. Barbarity^ iays Lord Holt, in lCeate*s caOe, will 
often make malice.** 

I will now read another rule from the 23d lee page ^39 : 

^ In no cafe, however, will the plea of preVQcadoR avail the party, if it 
were fought for and jndj>ced by his own a<3:, in order to aibrd him a pretence 
for'wrearang his malice. As, where A and 8. havioig fallen vut, A.fays ^e 
Will cot ftrikcybut will give B. a pot of ^ to touch him ; on which B.Krikes 
A. and A. kifls him : this is murder. And in all ^afes of provocation, in order 
Id extenuate the oflfinee, it mud appear that the part^ kil&ig adted upon ftick 
pr^yocatioa, and MC ttpon an^' old gnidge ; lor then it would amount %m 
JWurder. 

Gore^ The gentlemia has ftal^, aod bud down frincxphil 
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ivliich I (haQ oppofe ; and I may as well take the opinion <S tEe 
Court now, as at any time hereaiter. The gentleman has faid that ^ 
on this Indi^ment he fhall offer evidence to fhew, that there was 
that fort of malice, which is defcribed in the crime of murder. "Htm 

iias ftated that by entering into the converfation and antecedent cir- 
cumftances, he will be able to prove there was a previous malice, and. 
that thofe circumftances and malice, amount to the crime of murder ; 
now the Indi^ment being for manflaughter, negatives all idea of 
malice ; he therefore can give no testimony on the ground of malioe» 
as it does not comport vnth crimes ftated in the Indi6lm^nt. It is 
confounding all rule^ of law» if under this Indi6bnent for manOaugh^ 
ter, he (hould attempt to fet up a proof of malice ; to this point, I 
quote Hawkins. Book 1 . chap. SO. 

<* Homicide againft the life of another amounting to fdony is either with or 
without malice. That which is without malice," I am readmg now from the 
firft fe<£Hon, << is called manflaughter, or fometimes chance medley, by which we 
underftand fuch killing as happens either on a fudden quarrel, or in the commii^ 
fion of an unlawful adt, without any deliberate intention of doing any mifchi«f 
at aU ;'^ and in the fecond fedHon he goes on to (bite, ^ and from hence it foUowi, 
that there can be no accefliaries to this offence before the fa<^, becaufe it mviR. be 
done Mrithout premeditation.'* 

Here is an exa£l definition of the crime of murder, corroborated 
by other definitions in the Books cited in the margin, which perfeAly 
excludes all idea of malice. Therefore they cannot, under this In- 
di£):ment, attempt, according to any rule of law (that I know of,) to 
prove malice in my Client, for it would make a diftinft crime, differ- 
ent from that with which the Defendant is charged. 

SoL Gen. I had no inducement to make this ftatement to the Ju- 
ry, or to intimate the nature of the evidence I (hould offer, bAit that 
of doing what I apprehend to be my duty. I ftated that it was 
impoifible for me to anticipate oji what grounds the defence would 
be placed ; but if it fliould turn out that the Defendant is not 
guilty of the crime of manflaughter, according to the technical defini- 
tion of that crime, becaufe the evidence may fhow that it was either 
murder, or may tend to prove it juftifiable felf defence ; in the 
firft cafe,. it is clearly law, that if, on an IndiAment for manflaugh- 
ter, the evidence flioiild fliew the crime was murder with malice^ the 
Jury would be juftifiable in convifting him at leaft of manflaughter. 
The reafon upon which I bottom this opinion is, that they being 
judges of the fafts, and of the law as it applies to thofe fads, 
they are competent to the decifion, and they will find themfelve* , 
warranted in fo doijog by the opinion Judge Hoit delivered in Maw- . 
gridge's cafe, reported by Kelyng, page 125. The principle I lay 

^ down, was then recognized, and on the authority of that cafe, I 
ground myfelf on the prefent occafion. Holt then, after fpeaking of 

^mcidp or mai^aughtar, fays, • 
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** Hie killing of a man by aflimlt of malice prepenfe, huth be^ aQow«d to bo 
aiurder, and to comprehend the other two inibmces.*' ] 

Farter J, I fee no reafon to ddubt that principle. If the eti. 
dence proves the Defendant guilty of a higher crime than that witji 
which he ftande indid^d : for example, if they prove him guilty of 
murder, it is competent to the juiy, to find him guilty of manflaugfi. 
ter, for which he is indicted. 

jitt. Gen. The books are fo full on this point, that it is unnecef- 
fary to trouble the Court with the recital of them. 

Dexter. I wifh to know what is 'precifely thequeftion, and 
to what point it is neceflary to turn our attention. If it be true, 
that the whole queliion before the Court and Jury, is whether the 
fame evidence can be gi^n on a trial for man (laughter as on an in- 
di6bnent for murder, and it be decided that it can, it appearB to fol- 
low that the c'aufe is' to be tried on principles on which there can be 
no leg^l decifion ; ifmve are to try on the prefent occafion for mur* 
der, the Jury cannot convidl nor acquit. It feems to me dear law 
that no cafe can be decided, but that which is in ifTue. 

The Iddi^ment is for manHaughter ; the definition of this crime is 
that it muft be committed on a fudden, without malice. If malice 
aforethought be proved, then no part of the definition is fubftantiat- 
cd. We cannot have come here to defend \yhat we are not charged 
with. We have no objedion to go into every faft anterior, but we 
. ought to have had an opportunity to know of this, and of what wat 
intended by the profecution, and further we ought to have known of 
it legally, that is by the Indiftment. The Defendant is not prepared 
to meet fuggeftions of malice. We are not willing to exclude any 
fefts, but the truth is, that not expefting a charge of this kind, the 
Defendant is not completely prepared ; we do not wifli to efcape 
from the offence, if it be one ; but it ought to have been defcribed 
with technical precifion. We infift that it has not. The authorities 
excltode malice and premeditation, and we cannot be prepared to meet 
them, nor is it competent for the Government to {hew them, nor it 
H incumbent on us to prove that they were not in exiftence. 

Parker J. There is no definite motion before the Court ; the 
obfervations now made, ariffe from what the Solicitor General expeft- 
ed^to be able to prove. I underftand, that he expefted to (how a 
previous preparation, and that what was done by the Defendant wa« 
not to pn)te£i himfelf from attack. Whether the offence was man* 
daughter or excufable homicide, depends perhaps on the instrument 
Aat was employed, the opportunity to conceal it, whether he carried 
it before him, or whether he took up a ftick in the ftreet to defend 
himfelf. The objeft^of the Solicitor General was to (hew whether 
Jt was merely in defence of himfelf, or whether there was any previi 
ou8 malice j it appeared to me proper to go into evidence to that' 



Digiti 



zed by Google 



^ TIIAL OF T- 1>. SEI-FRIDGE, E8©. 

' JmmOf £kMtd^ llteieiiefcfeidlmdioritiestoAiew'tliBttU^ 

■ity be done* 

Doitmr. There it but one, and that it (rom im c^ini^n of Hok'a* 

Parker Jl I ftate this, that if from the evidence admitted, wmA 
*isiiA before the Jury, they (hould be ef opimon that the criine was M 
m higher mature, the faifie b&A would prove manflaugfater wat cooi- 
nltted. I believe there eta be no doubt of thi$. 

DeaOtr. We do not hold as law, that if the fadt jpome out 15 
prove this offence to be an higher crime than manflai^ter» the imtf 
tare to acquit* 

jtu. Gen. If by excluding evidence that woidd (how a pr e vi gt i t 
defign, they can get rid of this Indi&ment, it would amount to by. 
ing, if it be proved that he was guilty.of murder, he ihall not be 
found guilty oJF manflaughter. 

Sol, Gen^ I was reading to you, Crentkmea, a pa&ge from 
Jthe fame amhority which oco^ied your attention when I was 
interrupted ; it was from EaftV Pleat of the Crov^n, fed* 23, 
p. 239. 

^ And in all cafet of provocatiea, in order to eatenuate the ofience^ it muft^ 
•l^ppcar ^t \)» p«nrty kilUng a&ed opMi iiich prewr o tttton, and not upon pa old 
j;nic^ ; for then it would amount to amrder.*' 

And \n the next fed. 24, he proceeds, 

^ Bat there it another claft of caiin,'' where the degree or fpeciei & 
^^vocation enters act fo deeply into the merits of ^era ai the foregoin|f ; 
imd thofe «re, where upon words of reproach, or, indeed, any other Siddien 
!|irovocati(m, the parties come to blows, and a combat enfues no undue advan- 
ce being taken or fought on either fide : if death enfue, this amonnts to nuor 
faster." 

The ^pl&ation of this rule will be to t^ part of the cale, by 

^Msch it will appear that the Defendant took an undue advantage, 

%j beine fecretly armed ; a fad, of which the deceafed could have 

4iad no knowledge at the time. I (hall therefore next read the latter 

- part pf iedion 30, from the fame chapjter, page 251* 

** It h^i \i^xi fliewn, that fiich nudice w^ be prefumed, even ihoiMli 
she ad be perpetrated r^ently after the provocation received, if the m« 
prvaDSDt or manner of retaliation be greatly inadequate to the . offencer ^ 
nyen, ah^ crjiel, and dapgerops in i(s qature ; becaufe the law fuppofes 
ftax a party capable of adin^ in fo putrageous a manner tq)on a flight 
provocation mu(| have entertain^ at leaft a general, if not a particular 
foalice, and have before determined to inflid fuch vengeance upon any pretenoe 
fhatofiered.** ' 

I will now beg leave tp ftate part of fedion 44> of the fame chap* 
fer, page 272. 

<* A man may repel force by force, in defence of his peiibn, habitationj^or 
.property, againft any ope who manife()ly intends or endeavours'^ vioienee, or 
ftrprifif to commit a known fehnyf fuch as'morder, rape, robbery, armn, burglary, 
and the like, upon either. In thefe c^fes he it not obliged to retreat, but ittii 
purfue his adverfary until he has fecured himfelf from all danger ; and if £t!.l|il 
m in$» dmng, it is called juftifiable felf detecf."* 
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The next authority, whidi I Iha^ aflc your artteHlm to^ it is 
fe£kion 47, page 246. 

'« Iir another cafe, however, where the afl!ault, though aTery.viotent one, 
WQ» plainly widi a view to chaften the party for his mifbefaaviour, and there 
•ppeared no intent tm aimat his life ; his kilUng the afl»ilant was hdden oot 
to be lawful or ezcuiable under the plea of felf defence. That was NaiUrU 
cafe, tried before Holt C J. Tracy L and Bury B. The prifoner, lyho was'in- 
di<5ted for the murder of his brother, appeared to have come home drunk OA 
die night the H6Jt was committed : his father ordered him to go to bed, which 
]|e refSfed to do ) whereupon a scuffle happened between the £ather and iba. 
The deceased, wiho was thai in bed, h«arittg the difhirbance, got up, threw th$h 
prifdner on the ground, a^ fell upon him, and beat him, the prifoner ty^| 
upon the ground, with his brother upon him, not being able to avoid his 1>19W9» 
or make any efcape from his hands. And as they were flriving together, the 
prifoner gave his Inrother the mortal wound with a penknife. As a confbrenct 
of aU the Judges aft«r MScbaelmas Term, 1704, k was usanimouily holden to 
b« manflatighSsr ; for thart «Bd not appear to be any mroitabU Hecefity, iomto 
CKufe the killing in that waanntr* The deceaied did not appear to have aimed 
at the prifoner*s life, but only to have intended to chaihie him for his milb^ 
haviour to his father t and to excufe homicide upon the ground of ^If defence^ 
there muft always appear to have been fuch a degree of neceility as nt^y rea- 
Ibnably be deemed inevitsible. At the coni^ence in the above cafe^ fototH, |« 
put the cafe : If A fhike Bb wthout any vteafm^ and B. retreat to a wall, and 
then ftab A that will be manHaughter ; wluck HoU^ C J. faid was the fame aa- 
the principal cafe : and that was not d^ed by any of the Judges. For k can- 
not be inferred from the bare adl of ftriking without any dangerout ineapon^ that 
^ tl^e intent of the aggreflbr rofe fo high as the death of the party (fartclcen : and 
without there be a plain manifeftation <»f a felonious Intent, no aflault) however 
liolent, wiU juftify luiCmg the aflailant under the plea of neceffity.*' 

And in the fatme fedion it is further laid dowii» 

* In no cafe can a man juftify the killing of another under the pretence of 
Mceflity, unlefs he were wholly without any £Mik imputable by Isw in bringia^ 
that neceffity upon himfelt" 

The next feftion I (halt read is feftion 51, pa^e 279. TW* 
ft£tion contains a rule and principle diredly applicable to the pre& 
ent cafe, and the moil important diftindlion you will have to ttke 
Mo oonfidemtion ia this tridi. I therefine aflc your partkidir ilt^ 
tatttion to it* 

* It has been fhewn that where death enfues Irom a combat on a fudden • 
fuarrel, vdthout prepenft malice, (bch a<Sfc amounts but to manflaughter ; being; 
at^buted to heat of Mood arising from human infirmity.** 

• I prefume it will be impoffible for the Defendant's Coimfel to 
^ace his defence on Wronger grounds dian the one in this ruh. Now 
the authority proceeds, that in this neceffity, which you will proba* 
bly.fin4 to be the precife cafe of the Defendant. 

" In order to Muce fuch offence from manflaughter to felf defence upon 
chance medley, it is incumbent on the Defendant to prove two things ; Ifl, that; 
^CsteAWMtia ltr«lte gt««(» he had dediMd any further €onb«t,,«od had^M* 
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treated n imr at he could with iafetj ; 2d, that he then killed his advtr&ty 
thrdugh mere neceifity, in order to avoid immediate death.** 

And here you obferve it will be a hSt of inquiry wkether the 
Defendant declined the combat and retreated as far as he could with 
iafetyi and then killed the deceafed through mere neceffity, in order 
to avoid his own immediate death. If the fa6ts fhould turn 'out td 
be fuch that the Defendant cannot juftify himfelf on one or other 
of thefe principles, fo long as they remain the rule of law, the De* 
fendant muft be found gmlty. 

Porter f J. There is a natural exception to that rule, which you 
will find in the book you have read ; it is, that if the retreat would 
be fuch as would caufe his own death, then the retreat is not 
neceflary. 

SoL Gen. That forms a part of the rule itfelf, and is not, I pre- 
fume an exception to it. I (hall read fome authorities to that by 
and by, and will not trouble you any farther, except for the purpofe 
of reading part of fediou 55 f page 285 : 

* As to the other point to be e(bibU{hed, namely, the exigence of the necefli- 
cy under which the party killing endeavours to excufe himfelf, he can in no 
cafe fubftantiate fuch excufe if he kill his adverfary, even after a retreat ; unless 
there were reafonable ground to apprehend that Le would otherwife have been 
ld)led himfelf. . And therefore where nothing appeared in NaHor*s cafe above> 
mentioned, to fhew that the deceafed aimed at the prifoner*8 Ufe ; although he 
hield him down on the ground, beating him, and the prifoner could not avoid 
his blows, it was ruled manflaughter.** 

That is the rule to which your Honour referred. The author 
proceeds : 

^ <* It is to be noted in that cafe, that the prifoner (buck the mortal blow with 
a penknife, which was a dangerous, mifchievous weapon ; from yirhence it W9» 
to be prefmned, that he intended to rid himfelf of the chaftlfement which hit 
brother was thea inflicting on him, by his -death. Air. Juftice Foper^ in alludiag 
to this cafe, feems to lay a ibefs upon the want of an inevitable necelEty, fo as ta 
fticufe the killing in that t 



-.Thefe principles you will find .have a dired applipation to the 
prefent caufe ; the books which contain them wiU be adverted to 
in the courfe of the trial, by thofe gentlemen who follow me. I 
1^ only read a paffage from Fofier's Crown Law, and then pafs to 
one or two other authorities ; and that will be all that is necefiary. 
in the openine. I do this for your information , by which you can 
apply the evidence more corredly, and alfo to advertife the Defend- 
ant's Counfel of the books vfe (hall rely on to eftabli(h, that the 
Defendant muftbe convi&ed of the crime for- which he fiands in* 
di£ted. The firfl I (hall now read, is from Fofier*s Crown Law, 
page 255 : 

** In every charge of murder, M* faa of iillhg iiing Jirfi pmed, all th« 
^€iUBfis»CM of accidait, necefllty, or infirmity, art to be farirfadorijf 
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proved by the prisoner, unless the}' arise out of the evidence produced 
ag'aiHMt him ; for the law presumcth the fact to have been founded in 
Qvalice, uutil the contrary appearet!^. And very right it is, that the law 
""should so ppcsume. The defendant, in this instance, standeth upon just 
the same f(M)i that every other defendant doth : the matter tendiRg" tb 
jttSlify, excuse, or alleviate, roust appear in evidence before he can Avail 
liimsclf of them." 

IMiere is a case, 1 st. Halc*s History of the Pleas of the Crown, 
page 479. K contains a single sentence only, and very short, but 
which appears to "me directly applicable to the present case. It is 
this: 

" A. assaults B, and B presently thereupon strikes A without flight 
Av hereof A dies ; this is not manslaughter m B, and not se dejendendo*** 

He furtherr adds, in page 480 : 

- '* Regitlarly it is necessary that the person that kills another in his own 
(lefftuce, fly as ikivas he^nay to avoid the violence of the assault before he 
turn upon his assailant ; for though in cases of hostiUty between two na- 
tions, it is a reproach and piece of cowardice to fly from an enemy ; yet 
in cases of assaults and affrays . between subjects under the same law, the 
laws own not any such point of honoiu", because the kmg and his laws are 
to be the vindices injuriarum, and private persons are not trusted to take 
capital revenge one of another." 

One 6r two other passages in Hawkins, are all that is necessar|r 
to trouble you with in opening and stating the law on the subject. 
In 1st Hawkins^ P. C. chap. 2B, sec. 25, page 109, there is a sen- 
tence which has a remarkable degree of applicability to the present 
cftse ; 

«« However, perhaps in all these cases, there ought to be a disttnctioti 
between an assault in the highway and an assault in a town. For in the 
first case it is said, that thi person assaulted may justify killing the other, 
without givmg back at all ; but that in the second case, he ought to re- 
treat as far as he can without apparently hazarding his hfe, in respect of 
the probability of getting assistance." 

You will recollect, gentlemen, the scene whei'e this tragedy was 
performed, and will recollect from that scene, from the circum- 
stances, situation, and possibility of assistance, how immediatdy 
applicable the quotation is to the present case. 

One other authority 1 shall adduce, which will have a reference 
to the Defendant's being master of his temper and in possession 
of his mind ; it is from page 123, chap. 31, sec. 23 of the book last 
cited: 

" And whenever it appears from the whole circumstances of the case, 
that he who kilts anoUier on a sudden quarrel, was master of his temper 
«t the time, he is guilty of nnurder; as if after the quarrel he fall Hito 
other discourse, and talk«oalmly thereon ; or perhaps if he have so mueh 
consideration, as to say, that the place wherein the quarrel happens 
is not convenient for fighting 5 or that if l\e should fight at present, lie 
ahoiUd have the disadvantage by reason ef ^ height oi his shoes, &c.'* 
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These are the cases and principles which I consider to hare a 
direct reference to the nature of the cause you have to determine. 
1 have now stated the facts, and the only remaining duty for nic to 
perform is to call the witnesses to prove them. But before I do 
that, I will give you the usual evidence of the death, or first ^t— - 
this I shall do by the inquisition taken by the coroner's jury. 

Dexter » We object to the reading of that. 

Sol. Gen, I read it merely to prove the fact of the death of the 
deceased. 

Parker J. I never knew it used, but as I have not been much 
conversant in trials for homicide, I may perhaps be mistaken. 

4tt, Gen, It has been the practice lo use it» 

Gore, It was ten days ago attempted and rejected. 

Parker J, I do not recollect that circumstance. 

Ait. Gen: It has been used as evidence of the death, and this 
before the revolution — it was done in the case of the British soldiers^, 
and there admitted to prove the fact of the death — and it was re- 
cently offered in the case of Fairbanks of Dedham — it was there 
objected to and allowed by the Court. 

Dexter, If limited to that simple object, of merely proving the 
death, we shall not object to it. 

Att. Gen, We will go so far as to leave out the words killed and 
murdered. 

Solicitor General was then about to read the inquisition, but was^ 
interrupted by 

Dexter. We are unwilling to be troublesome, but we are told 
by some of the gentlemen of the bar, not now engaged, and who 
were engaged in the case of Hardy ^ that the sanie evidence was 
offered the present term and rejected by the Court. 

Blake as amicus curia, I recollect the objection, and that I made 
the motion to reject the evidence, and whether the Court decided 
against it or not, or it was withdrawn, I cannot tell, but 1 recollect 
it was not read. 

Dexter, Mr. Otis recollects that it was not read ; and furthenf 
that the Chief Justice overiniled it ; but if offered for no other object, 
than to prove the death of the deceased, it is really unimportant ; 
there must, we think be some other design in offering it, and 
therefore we object to it. 

Parker J. I really should think it, were there other evidence 
of the fact of the death, very important, because it might prejudice 
the minds of the Jury on the subject ; have you not plenary evi- 
dence of another sort ? 

Sol Gen. Yes, but I do it as being the course of the Court, 

\ have no view to create an impression on the minds of the 

y ; we had agreed to leave out all those words which might 

*t had that effect, and to read it merely to show that the death 

occasioned by the injury received from the discharge of the 
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Mt. Gen. Yielding points will be construed into authorities ; 
if this is evidence to prove the death, we Uave a right to it, and are 
Qot obliged to Ayave it, the idea of rejecting it because no better is 
offered is not law ; it is eitlier evidenc^e or not, if evidence, then it 
laay be read, if a thousand witnesses to prove his death should be 
called they may not be beheved, or may be discredited ; the ques- 
tion is whether it be law, tiiat tl^e inquisition is to be read, to prove 
the death ; if the Court say it is not io be read, then I shall never 
offer it in any other case, except before a fiill Court to obtain their 
opinion* 

Dexter, I stopped in my objections because I understood that 
it was the invariable practice to read it, for wc want no law that is 
not tb apply in every other case ^ but if, in a recent instance, it has 
been rejected, we are at liberty, to investigate the principles on' 
which its admissibility is attempted to be supported. It is the ver- 
<Mct of a Jury in the nature of an inquest of office, where the party- 
charged has no opportunity of examining witnesses ; of being heard 
by himself or counsel ; no Judge to lay down the law or instruct 
the Jury as to the nature of the offence : is it consistent with gen- 
eral principles that such a piece of testimony should be admitted as 
evidence ? If then there be no usage for it, and general principles 
are against it, it is clear that it ought not to be received. 

jitt. Gen, We can show from the authority of Hale and Haw* 
kinsy that it is admissible* 

Parker J, As the practice has been, as stated, both ways, I 
should like to hear some authorities upon the subject. 

Mt, Gen. We will produce the authorities at another stage of 
the trial, if they should be necessary. 

Sol, Gen, We wave reading the coroner's inquest for the pre- 
sent, and now proceed to call our witnesses. 

Doctor Thomas Danforth — Sworn. 

SqL Gen. Doct* Danforth, I understand you examined the de- 
ceased, and the wound of which he died ; describe what you saw 
on that occasion. 

j1, I was desired on the- 4th of August, by some person, I do 
not know who, to step into the shop of Mr. Townsend, and there I 
saw the body of a dying man, laying on his back ; I asked where 
was the wound ? but the confusion of the by-standers would not let 
me see. The shirt was torn down and the neckcloth taken off 
when 1 discovered a wound a little below the left pap, the pulse wa« 
gone, there was yet a natural heat on the skin, and I thought some 
slight remains of life, but no respiration. I waited about a minute, 
when I noticed the body to give the last gasp, immediately after 
which it expired. I then pix)ceeded to exr.mine the wound, and 
introduced my finger into it, and noticed that the fifth rib was cut, 
this I knew from the gritty feeling of the bone j at the same time 
Boct. Jarvis came into the shop. I took up a small hammer, and 
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pa^d the Handk of it abcmt three inches mto the wound ; 1 mij^ht 
have gone further, but I suw the direction was such tha| it must 
have passed through some principal blood ^ressel ; the wound was 
«^ard,and on withdrawing the hammer the blood flowed very freely 
from it ; every circumstance satisfied me that he died of that wound. \ 

Parker J, Did you know the person ? 

ji, I did not at first. 

Q. When did you recognize him, to l^e Mr. Austin ? 

ji. 1 found it was a young man described to be a Mr. Austin, 
but I did not know him at first — I instantly after, however recog- 
nized him. ^ 
' Sd, Gen, Did you ascertain, the direction of the wound ? 

Ji, Yes— It was oblique and diagonal with the trunk of the 
bDdy> inclinging upwards towards the right side ; it must have pass- 
ed through the lungs, but not the heart, for it lodged above it. 

Parker J, Have you any doubt of the death being occasioned 
hy that wound ? 

Ji. Not the least in the world.* 

S^, Gen. From the best opinion you can form, of the nature of 
that wound, are you of opinion which it would produce— 4Bstsa)t * 
death, or a temporary suspension of muscular power. 

J. It is a nice question, which cannot be^answered definitively « 
or directly ; we judge frequently from circumstances which have 
occurred— I should say, that the immense fiow of blood would have 
produced syncope, and death : a wound of a large blood vessel 
might not be attended with instant 4eath, but would produce syn- 
cope, and dfeath afterwards. 

Sol, Gen^ Is it your opinion then, that if the ball had pierced the 
heart of the deceased, he would have retained muscular motion) or 
not? 

ji. None of the cavities of the heart could have been pierced, 
as no muscular action could take place after wounding a large 
vessel of the heart. 

Mt. Gen, Must not a wound of the kind of which the deceased 
died, produce spasm ? 

jf. A momentrry one, a sort of convulsive action, butit must- 
be involuntary. 

Jbm^r iWrAorcfoon, Esq.— Sworn. 

Sd: Gen. Please to state to the Court and Jury what conversa- 
tion passed between the Defendant and you on the fourth of August 
last, immediately preceding the death of Mr. Austin. 

Jt. I was in his office some little thne before the event happen^- 
ed 'r he gave me some short acfcount of the cause of the cWitrov^r- 
sy between him and Benjamin Austin—* 
Parker J. You need not state that. 
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Gofe. We wish td take the opinion of the Court on the te8t]itfio«i> 
ny of this witness. I was going to observe that it would be im- 
ppoper to go into evidence to prove malice> which I understand 
from the beginning of this evidence it was meant to estaUishy 
when from the definition given of manslaughter, the crime with 
which the Defendant is charged, there can be no malice. 

Parker J. State the facts that are meant to be ppored by this 
witness, as I cannot pretend to judge of the tendency of the evi- 
dence until it is h^ard. 

G^ore. We understand it is mesuit to prove the disposition with 
which Mri Selfridge went upon the Exchange. 

Sol. Gen, - We shall prove a conversation which passed about 
two minutes before he went on 'Change, and three or four before 
h« gave the mortal woimd ; in which he stated to the witness 
that every body who knew him, knew that he was a man of not ar 
strong habit of body ; that he was a weak man, and not fit for 
bullying or fisticuffs ; that this succeeded the statement of a con-*, 
trove rsy between the Defendant and the father of the deceased. 

jiet. Gen, Something further may perhaps be shown. I think 
he testified before the Grand Jury, that he saw an advertisement 
in the paper of that day, signed by Mr. Selfridge in which verjr 
abusive lartguage was used against Mr. B. Austin, calling him a 
liar, coward, scoundrel, &c. that he went into the oiBec of Mr. 
Selfridge and entered into, a conversation with him of this nature ; 
that Mr. Selfridge told him, he was informed that B. Austin Would 
lick hira or get some other person te do it, that he could not make 
his way good by fisticuffs but was prepared in another manner^ 
that the witness went out about one o'clock, and that Mr. Selfridge 
Ibilowed him out, and that within two or three minutes he heard 
the report of a pistol, and found that Austin was killed. We offer 
his testimony to prove that this was not done on a sudden occasion, 
but that the Defendant intending to destroy the life of B. Austin, the 
fatlier of the deceased, or that expecting to meet some one on the 
'Change employed by him, or B. Austin himself, the defendant went 
out with a pistol concealed in his pocket meaning to kill some 
person, but shot the ypung man. Unless the Court.is of opinion 
that the position of the opposite counsel be jorrect, that we can- 
not offer evidence to prove malice, because it would swell the crime 
Into murder, but if the Court are of opinion that any thing may 
be sho^n^ to prove that the killing was unlawful, then we propose 
to show what took place before. 

Gore. Then from the opening it is plain they mean to prove 
premeditated malice, which would be murder; if they can 
do this, it would aggravate the offi?ncc to murder, whereas 
manslaughter is without malice or premeditation. We have 
shown that without confounding all distinctions they cannot be ad- 
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xmtted in this case to introduce this evidence^ as it "would gai» 
prove a crime for which the defendant is 'not indicted, and against 
which he is not prepared to defend himself, it would be bringing 
up a quantity of evidence not relevant and therefore we object. 
But if they wish to enter into all antecedent circumstances we are 
ready to do so, though it woiUd protract the cause by evidence 
not pertinent. * 

Att. Geru We have now some authorities if the Court wish t© 
hear them, to show that we are correct in offering this testimony. 

Parker J. I wish to decide rightly, and therefore wish to hear, 
any authorities which apply to the question. The present question 
is whether witnesses shall be permitted to testify to conversa- 
tions immediately preceeding the attack. 

Att, Gen, If that is the question, I will not trouble the Court 
with any authority, but we are ready if required. 

Parker J. So far as I see there is no impropriety in going into 
the conversation, because whether the killing be manslaughter 
or in self-defence, will depend upon the nature of the instrument 
the party used, and a variety of other circumstances, anterior to the 
killing ; but as to any preceding circumstances, which did not 
take place immediately before the act, it is not necessary now to 
decide on their admissibility. 

Att, Gen. Though before the Grand Jury circumstances were 
given in evidence which happened seven or eight days before the 
fact, and some of them favorable to the prisoner, and though 
there are more for than against blm ; yet we (as* this cause i» 
of importance,) should make no objection to any thing that he 
might offer. 

Parker J, I cannot admit evidence not applicable, though it be 
agreed to ; I cannot go into facts that have no legal bearing on the 
cause, therefore the testimony must be confined to what immedi- 
ately preceded the event. 

Dexter. We wish to draw a line ; we really want to know how 
far, in the opinion ©f the Court, a matter previous to the affray, 
which proved fatal, but not a part of the same transaction, is ad- , 
missible or not. We are content with the proposal of thp Attor- 
ney General, and would prefer it ; but if the evidence to be given 
in behalf of the government, be of that nature which constitutes no 
part of the offence, as we conceive (unless malice te a part of the 
ofEence which the law has determined it not to be, because it must 
immediately precede the transaction) it becomes important to know 
how far wcmay go under this principle. This will be found to 
be connected with something immediately before ; and may we . 
not explain that by something that was previous ? And may we 
not go on and- show the whole truth ? or must not the whole be 
rejected ? We know not where we are to stop ; we ask for in- 
^rmation ; What we are to do ? Our apprehension is, but per- 
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- haps we are mistaken, that it was clearly settled in law, that man- 
slaughter was so perfectly unpremeditated, that there could not be 
an accessary before the fact. Now let us suppose a case, that the 
witness had brought the defendant a pistol for the purpose of going 
into State-street, and had gone another way, the witness would not 
have been an accessary before the fact ; : because this being a 
crime in its nature and definition which has nothing relative to 
what preceded the fact, nothing can be admitted anterior, un- 
kss it formed a part of^ that transaction itself; and when we 
have left this strict ground of law, I know pot where we are to 
stop. And if we go back, we must retrace the injury to the de* 
fendant ; and if we go on link by link, it will be found greatly to 
his advantage. Certainly that ought not tp be introduced which is 
against him, and that which is for him excluded. 

Act. Gen, 1 do not wish to wear away the day about this evi- 
dence, if the Coun are at all desirous of retracting their opinion^ 
k may decide the whole question by one opinion on this head. 
I have no feelling on this occasion, but what I think I should have 
had if the deceased had killed the defendant, and therefore I shall 
urge • nothing, which I would not in another case ; but it is best 
that justice should be done, and that (if possible) on so broad a 
basis, as that no mistake or error might happen. In this case jus- 
tice cannot perhaps be done as in common and ordinary cases.^« 
Had this been an indictment for murder, the objection could not 
have taken place. Had it beeafor murder, we must have had 
three judges on the bench, and not have cast on your honor alone 
the burden of this cause, so important to the defendant and the 
public. On an indictment for murder, the defendant might have 
been found guilty of manslaughter, or of no crime. This is the 
first instance, where a Grai^d Jury has usurped the authority of de- 
ciding in a private room such a question in the first instance. — 
The questions proposed by the court and gentlemen of the oppo- 
site side, are different. I have had some idea or hint given me, 
that the sxibject matter of the objection, would be a principle of the 
defence throughout the whole cause. I thought the authorities 
against it ; I did not conceive there was* any foundation for it. To 

■ admit that no evidence can be given which would prove him guilty 
of murder, would, under this midctment, be a new decision. In- 
deed neither in practice or in any of the books, is there any thing 
like it ; there is no precedent of any thing similar ; but in many 
cases that have occurred, where the evidence has turned out 
(though the indictment was for murder) to be only manslaughter, 
they have on the indictment for a high crime, found the defend- 
ant guilty of a lesser. Every day's practice will support the po- 
sition I maintain, the reason why evidence of a higher crime 
may be given on th^ present occasion is, that if murder be proved,* 
the Couit can inflia no bi^hcrpunishment tlian for manslaugh^ 
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ter. If it be said, that if the defendant be found guihy of mafi« 
slaughter, it would cast a reproach on his character; It is no 
reason why, if guilty of murder, he should escape, it is clear that 
this indictment will be a bar, whether found guiity or not, to any 
other indictment for the same oftence ; then what is the conclu- 
sion from the objection— that if the evidence tend to prove murchir, 
(a higher crime) it must be rejected, and that the Grand Jury, 
having, without application lo the court for instruction, found a bill 
for manslaughter ; therefore tiic defendant cannot be convicted of 
it, though the evidence show it to be murder. If this be a legal 
argument, then I say, that thirty years practice in courts of jus- 
tice, have only made me ignorant of the law# 

In 4 Blackstone's Com. p. 329 it is expressly said> that a plea 
of former acquittal is a bar to a subsequent indictmtnt. 

•' Special pleas in bar, which go to the merits of the indictment, and give 
a reason why the prisoner ought not to answer it at all, nor put himself tif»on 
his trial for the crime ailedged. These are four kinds.; a fornaer acquit- 
tal, a former conviction, a former attainder, or a pardon. There are ma- 
ny other pleas, which may be pleaded in bar of an appeal ; but these are 
applicable to both appeals and indictments. 

«« First, the plea auterfoits aiquit, or a former acquittal, is grounded on 
this iiniv«:r8al maxim of the common law of England, that no man is to be 
brought into jeopardy of his life, more th&ii once for the same ofitjnce. 
And hence it is allowed as a consequence, that when a man is once fpirl^ 
found not guilty upon any indictment, or other prosecution, before any 
Court having competent jurisdiction of the otlence, he may plead such 
acquittal in bar of any subsequent accusation for the same crime. There- 
fore an acquittal on an appeal is a good bar to an indictment of the same 
offcDce. And so also an acquittal on an indictment was a good bar to aa 
appeal by the common law." 

In this cause, as the evidence has l>€en opened by the Solicitor 
General, is exptcted to be sliown by Mr. Richardson, that 
a few minutes before the fact happened he was in the Defendant*s 
office, and he informed him that he expected a fracas with the de- 
ceased's father, who said, that he would employ some person to 
lick him, and he went out, and that the Defendant went out a few 
minutes after, prepared, not to fight with fisticuffs, but with a pis- 
tolv which he must have had in his pocket at that instant, and 
drew it out and shrjtj the deceased on an attempt to assault him ; 
and we shall prove that he knew him. and that he shot him as a 
person employed by the deceased's father to chastise him. The 
business of the present trial, is not to say that it is murder ; the 
business of the Detendunt may be, to say so, but it ought to Ije, 
that it ^vas homicide to save his life* But this the books say, that 
if he means to justify fi-ora provocation, he must not himself pro- 
<:ure or seek the quarrel ; but if the evidence be, that he went on 
'Change to seek a quarrel, and that when he went there he \Vas not 
under the necessity of killing for the purpose of defending himself 
to save his li£s it must be manslaugiiter, because tiie description 
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in the books is, that when he does so he must have no chance to re- 
pair to the laws of his country for redress ; and the case put and 
read as to killing in the highway wheie it has been manslaughter, 
means when the country is not thickly inhabited and no persor^to 
assist, but if he went ,out in ordef to be his own defender, and 
would not apply to a majestrate or to Another who stood, by, shall 
it be said that this is a sudden a£Pray, and one which he did noc 
expect. This evidence is oflFered merely, to show, that this was 
^ot a sudden affray, in which the killing was necessary in self- 
d^ence, but that the .Defendant stept over the laws of his coun- 
try, threw aside that protection which the la\^s of civil society 
would have given him, smd went out to seek a Combat. But if it 
be said, that no evidence ^ill be received, though agreed to, if 
illegal, I have ofdy one observation to make, that before the Grand 
Jury, all the transactions were gone into, therefore, I shall make 
no objection to them now. 

Dexter. Will you be so good as to let me see the authority 
honiKelyngy 131. 

Saiicitor General. The case I referred to I find on inspection 
Was on the statute of stabbing, and not for murder, as I imagined. 
Yet the principle I contended for, of otnne majur in se continet 
fniiius is contained in the case. I thought it was an indictment at 
Common Law, but it was not. . 

" There has been another case which I fear hath been the occasion of 
so;Tie mistake in the decisions of questions of this kind. Jones 432, D. 
WiHiams'case, he being a Welchman, upon St. David's day, having a leek .,. 
in his hat, a certain person pointed to a lack of Lent that hung up hard by,'^ 
and said to him, tool^ upon your countryman ; at which O. Williams was 
roach enraged, and tdok a hammer that lay upon a stall hard by, and flun^ 
at him, which missed him, and hit another and killed bim. He was indicted 
upon the statute of stabbing. Resolved, he was not within that statute, but 
guilty of manslaughter at Common Law. I conceive with that judgment 
that it is not within the statute of stabbing, for it is not such a weapon, cr 
act that is within that statute, neither could he be found guilty of murder, 
but only, of manslaughter, for the indictment was for no more. But if the 
indictment had been for murder, I do t^ink that the Welchman ought to have 
been convicted thereof, for the provocation did not amount to that degree 
as to excite bin designedly to destroy the person that gave it him." 

Dextsri I had some idea of making a few observations. I was 
about to say, that our motives will not be thought improper when 
it is recollected, that the only effect of excluding illegal testimony 
would be to prevent the necessity of moving for a new trial ; cer- 
tainly it is foi our interest to take the chance of an acquittal, and 
rely on ^ motion for a new trial if convicted ; therefore it will ap* 
pear that we can be influenced by no motive but to prevent a new 
trial,«^<F we are right. 

Attorney General. There must be another motive, for it is clear 
the verdict for the Defendant, ihoagh on improper testimony, 
would be final against the Government; 

Parker J. I am aware of that, and therefore should be for ad* 
mitting the testim6ny, becau e the Defendant cannot be injured 
bv it, btttthe Govejnment is conciucked. 
E 
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Dexter. That is correct, but perhaps there might be soiti^ 
fliiscief in having another trial. 

Parker J. There is ; it is my misfortune to sit alone» but as I 
do, I must decide the best I can. 

Dexter, They hold the affirmative side of the question, and 
therefore it is incumbent on them to show, that ihey have a right 
to introduce evidence to aggravate the ciime from manslaughter 
to murder ; although, that evidence, may not necessarily be con- 
nected with the evidence to prove manslaughter 

Our position is, that alth jugh it may be true, and probably is so^ 
that if the evidence produced by government to prove the crime 
of manslaughter, necessarially connects circumstaiices which show 
malice, and therefore make it murder, and that it be manslaugh- 
ter only, cannot be proved without other circumstances necessa- 
rily connected with it, then the evidence must be admissible ; be- 
cause the circumstances necessary to prove the crime charged to 
be murder, and the other matters which show it to be manslaugh- 
ter only, are not divisible from it. But it would not be a good 
defence to say, that if the evidence should show a higher crime, the 
Defendant must be acquitted ; because the higher involves the less- 
er, and if found guilty cf the higher, we admit it to be law, that he 
cannot be innocent of the lesser. But when they go on the other 
side fuiiher and fay, that they are at liberty to introduce other pre- 
vious facts to prove a crime which the Grand Jury have charged to 
be manslaughter, for the sole purpose of rai-^ing the offence to a 
higher grade of homicide and criminality, there is no principle to 
authorise tfie pojition, because a man is not to be put to defend 
himself against a crime with which he is not charged, and because 
it would be fruitless, as there never can be a verdict on that to which 
the evidence would allude. It is slated, that an indictment and 
conviction for rnansliughter, would be a bar on an appeal. Sup- 
pose it so, will it follow that it is therefore proper to prove in the 
present ease, the ciime to be murder, for that purpose to offer evi- 
dence tending to shew malice, when from the nature of the crime 
malice is excluded. It may be true that when the GiBrernment 
has chosen to proceed for a lesser offence they cannot resoit to a 
higher 5 and is not that very circumstance a reason why the testi- 
mony ought not to be received ? the case on the Statute of stab- 
bing does not apply. Still less analogy has tl)e decision in Kelyng, 
to the present case. This is all the law that can be produced, t9 
shev that the Government can charge one crime and prove a- 
nother But we are desirous of going into the whole, and will 
wave our objection if the court will permit us to do so. Wc can- 
not:, however, concede that facts shall be given in evidence which 
tend to rai^e the crime to one witli a malicious intent, and we be 
precluded from shewing there was no such malicious intent, which^ 
had the indictment been for murder we might have done. Either 
the whole case is before the court on the question of previous mal- 
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ice, ^s piuch ^s if the indictment had been for murder, and thcre- 
-fbre both parties are entitled to go into it, on this indictment for 
manslaughter, or nothing mustbe given in evidence but whar re- 
lates to the act itself, 'i^is the definition of the crimes fully es- 
tablislies. In 1st Hawk. P. C ch. 13* Sect, i, it is said, 

" That which is without malice is caUed 'manslaughter,' or sometimet 
«hance-medtey, by which we understand such killing as happens either on a 
Siiiden quarrel, or in the commission of an unlawful act, without any delib- 
erate intention of doing any mischief at all." Sect, 2. " And from hence 
it follows, that there can be no accessaries to this ofience before the act, 
kecause h must be done without premeditation." 

Parker y. I do not wish to hear any thing further on this point. 
By admitting the evidence now offered, I do not consider my* 
«elf as pledged to receive any other of previows circumstances. 
The objection made, goes to confine the knowledge of the jury 
to the circumstances which took place at the very instant. Though 
the fad irself may, if taken alone, be proved to be excusable hom- 
icide, or in self-defence, thert may be other facts which would 
give another complexion to the transaction. If for instance a 
dsath ensue in a sudden combat, iand the suddenness of the affray 
be proved, and relied on by the defendant, still it may be shewn 
that the assault was pursued by the slayer, and if so it w#uld de- 
prive him of his defence. Therefore the anteriour circumstances 
must be laid before the jury. The testimony offered is of a con- 
versation immediately preceding the affray. Now we do not 
know but that there was ail intent to draw the deceased into the 
affray. I am therefore of opinion the tcftimony ought to be ad- 
mitted. 

So/. Gen. Proceed to state the conver ation alluded to. 

Ans. The first pirtof the convtrsation took place between it 
and I o'clock, on the 4th of August, and in the course of it Mr. 
Selfrids^e appeared to have some intimation that he should be at« 
tacked He observed, that he did not expect old Mr. Auftin 
would attack him, but -some bully employed by him. He ob- 
served further, that he did not intend to keep himself shut up, as 
his business required him to go abroad ; that he would go out, 
notwiths^ding any apprehension he entertained of being attack- 
ed. ' He a4ded, that every man who knew him, knew he was no 
man for bullying or fisticuffs, or some such expression. 

j^tt. Gen. Are you sure he used the words bullying and fisti- 
cuffs ? 

, .^. I am not certain whether he said fighting or fisticuffs y but 
he certainly said that he was no man for bu lying, and that if he 
had injured any man, he was willing to meet him in a f;^ir way. 
The exact exjpression I cannot recoiled, nor do I recollect any ' 
thing further that passed in that conversation. 

j^ti Gen. What did you understand him. to mean by saying, 
if he had injured any man he was willing to meet him in any fair 
Way? 



Digiti 



zed by Google 



32 TRIAL OF T. O. SELFRIDGE, ESq^ 

,^. T had seen a note in the Gazette of that morning ; I dropt 
in upon hkn as I was passing, and "began to b-intcr him about it, 
and that lead to the conversation which followed. 

Att, Gen. Which of you began the conversation ? 

W. I believe I began it myself, but \ dont recollect exactly. I 
believe I asked him what was the controversy between him and 
Austin. He began to rccjte to me the circumstances of that con- 
trovcr&y, and gaye me a detailed account on what it was ground- 
ed, after which he said that he had received some intlmalbns that 
be should be attacked, but that he should not keep himself shut 
Bp on that account. 

itt. Gen. What were the precise words he used in speaking of' 
keeping himself shut up ? 

A, He 4aid it would be foolish, or silly, to keep himself shut up, ^ 
when his business reqliired him to be abioad.* 
, Att. Gen* Did you see any arms in the Defendant's office ? 

A, I did not. 

Jtt. Gen. Did the Defendant say any thing about arpas i 

^. He did not. 

Jtt. Gen. Was there any person in the office during this time? 

j1. Mr. Shaw was in the office a part of the time that I was^ 
there. 

Att, ^en. Which way did yoi^ go when you left the Defend- 
ant's offic ? 

A. 1 went down state street, and walked moderately. I waa 
nfear the Branch Bank when I heard the report of a Pi tol. I 
think 1 heard the report within four minutes after I left Mr. Self- 
ridge in his office. 

T. 0. Selftidge, Might it not have beeii longer \ 

^. 1 do not think it was. ^ 

Cr^$s Examined. 

Gore. Did not Mr. Selfridge tell you (Jiat he had used all pos- 
sible meaivfi, and gone all' lengths, to effect an accommodation 
with Mr. Austin ? 

A. He stated to me that he had had an application 4pxn a tav- 
ern keeper to bring an action against the republican committee ^t 
whose instance he had provided a public dinner for the party on 
Copp's Hill ; he told me that he had ppt the man off two or three 
times and had advised him not to take out a writ ; the man, how- 
ever, insisting upon it, the writ was at length issued ; and that 
Mr. B. Austin had told some persons that there would not hav5 
been any thing done about the busmess if it bad not been for the 
interference of a damned federal lawyer. He said that he had 
Austin in his power ; that he could prove that he had tried tb set- 
tle the difficulty* aiid that Austin had promised him to contradict 
the aspersion, in tht Siinie public manner, and in the same places 
therein it had been made. 

Gore^ Did he icU you whether ^ny body applied to Austin z^ 
Vput it? \ 
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^. Yes. He told me h6 had applied himself to Mr. Austia 
XO contradict the report, ut he had not done it. 

Dexte . Did he not inform you, that Austin had confessed that 
he was wrong in what he had reported, and that he promised to 
contradict it, and that afterwards he refused to comply with his 
promise ? 

A. I think he did. 

Atf. Gen. Was it that Mr. Austin refused to contradict ver- 
bally what had been said, or that he refused to sign a p^per ? 

A. I am not certain of that point ? 

Ve-xter. Did you understand *hat Mr. Austin was to contradict 
the asper Jan to the same individuals before whom it was made ? 

Af J understood he was to ofmtrc^dict it to the s^me individuals, 

T. 0. Sel/riyf* D\d I not say that if he would recal his ex- 
pressions, 1 would be satisfied ? 

A I do not recollect. 1 did not endeavour to fix the partic- 
tjlars in niy mind. 

T. 0» Selfridgd. Did I not say that I had ordered the publica- 
tipn to be suspended fof t.vo or three days, in order to give him 
an opportunity of retracting what he had said ? 

A, Yes. 

T. 0. Selfridge. Did not I mention to you that the last message 
I received from him was, that I was a damned rascal, and that 
I might help myself as well as I could ? " v, 

A, 1 do not recollects but there was something to that effect. I 
have the impression from what was said that it was an offensive 
piessage. 

Gore. Was he your classmate at College ? 

A, y^s. 

Gore. Was hp not of a very weakly constitution, and veiy much 
debilitated ? 

A. He n'^ver was robust or hearty. 

Gore. Did he ipix with you and your companions at College 
in manly or athletic exercibcs ? , • 

A, I dp not think that he djd ; but if he did, I am confident 
he nevei^ excelled in any ol them. 

T. 0, Selfridge. \)q you recollect that I lost the use of my 
limbs some time ago ; th4t 1 never fun, but walk deliberate and 
slow I 

A. 1 do not know myself that ever you lost the use of your 
limbs, nor do I recollect that I ever saw you run. 

Att. Gen. Did he say any thing about declining to go to law 
with Mr. Austin, in order to procure s4tisfaction for the injury of 
which he cotnplained ? 

A. I do not think he mentioned any thing of that kind to me. 

T, 0. Selfridge. Did I show any symptoms of a vindictive tem- 
per during that conversation? 

A. No ; you were <:alm and cpol ; at least I saw nothing like 
ill tem:5>er U> either ypHr words or manners. 
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Benjamin Whitman <t Es^. Smnrn. 

SoL Gcn» Relate the conversation which passed between you 
and the defenilant previous to the death of Charles Austio, on 
the 4th of August last. 

Whitman, In the morning of that day, I had seen the two pub- 
lications in the papers, one in the Chronicle, the other in the Ga- 
■ xette — one signed T. O Selfridgc, and the other B. Austin At 
t^je usual hour of going on the exchange, passing Mr. Selfridge's 
office, I saw him leaning an^ajnst a cask, which stood on the- flag- 
ging, near the door of his office, in conversation with a persc-a 
whom I now know to have been his client. £ie stcod witi) his 
hands folded. When I got up to him, 1 asked him how he and 
£« Austin came on. He smiled, and made this reply — I under* 
stand he has hired or procured some one or seme btlly (I do not 
recollect exactly which of the two phrases he used ) to attack or 
to flog me I made no reply, for I thought it was a kind of 
smoke which would fly ofiF when the parties grew cool and had 
wasted their fire. He afierwards asked me for ^ome tobacco. 1 
gave him some, and left him. 

Att, Gen. Did he say any thing to you as to the mode of de- 
fence he meant to use ? 

A. He did not. I passed on, and walked pretty direct to, the 
head of the exchange, near Mr. Tovvnsend's shop, when stepping 
up on ^he pavement, I heard the report of a pistol. Tumiug my- 
self instantly round, I saw a person in the act of striking a blow 
with a cane. The cane was elevated, but whether striking, or re- 
covering from a blow struck, I cannot say positively, i he de- 
fendant's position was inclining backwards : he seemed to me to 
be regaining a perpendicular posture, which he had lost as it weie 
by a retreat. I saw the smoke of the pistol about breast high. 
The pistol itself was not raised higher than his chin* I saw a nam- 
her of blows struck at him with the cane ; I think as many as four. 
They grew fainter in succession. I shw the deceased fall, and it 
appeared as if some person eased him down ; the deceased fell 
very near my feet ; th^re was but one person between him and 
me : he had on a white frock, which was afterwards very bloody, 
I suppose from supporting the deceased when falh'ng. Soon af- 
ter this, I saw Mr. S. standing near the spot where the rencoun- 
ter took place, a great crowd gathered round him. ^ome persons 
cried. Who is the damned rasc^^l that has done this ? 1 heard 5el- 
fridge say, I am the man, or I have killed him. He retired soon 
afterwards, but which way I do not know. 1 had some conver- 
sation afterwards with Judge Paine and Dr. Jarvis. 

SoL Gen. How near were the parties together when the ren- 
counter happened. 

A, Within the reach of each others hands. 

Gore. Did you see tliat the Defendant's head was wounded ? 

A, About two hours after, 1 saw Mr. Selfridge, he had a wound 
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qn his head and ar other on his arm, his hat was fractured in the 
front part. The wound on his forehead was oozing blood at that 
time. It appeared to have been wiped before. I saw ihe wound 
on his arm below his elbow : the skin was broken. 
- T. 0. Sfifridge. Do you recollect that the hat was a fur one, 
and brolven across the front where the wound appeared on niy 
forehead ? 

^. It was a fur hat, and was broken across the top about two 
inches in length, when I saw it. This was two hours after the 
affray. 

Parker J, Was the breach in the hat such a one as might be 
occasioned by a stroke With a stick or a cane ? 

A, I thought so, and that the blow must have been a pretty se- 
vere ^ne. 

Dexter. Was it a black hat w'th a white lining ? 

A. It was a black hat, but I do net recollect the lining. 

jfantet Richardson^ Esq. called ag4in» 

Dexter. Did Mr. Selfridge teil you it was his custom to go arm- 
ed, or prepared to defend himself, on account of his debility ? 

A. I do not recollect any thing that passed, which led me to 
suppose him armed at tliat time. 
' jfohn M. Lane — Snvorn* 

Sol Gen. Please to relate what you saw on the 4th of August 
last. 

A, A little after one o'clock on that day, I was standing at the 
door of my shop, which is on the north side of State-Street. I 
was looking directly across the Street, and there saw the Defen- 
dant, whom I knew, standing on the brick pavement or side walk» 
in front of Mn Townsend's shop. His face was towards me.— 
The person, who was afterwards shot, and whom I did not at that 
time know, was standing in front of the defendant, a little to the 
right. The Defendant stood with his ai ms folded, or rather cross- 
ed horizontally, the right arm being uppermost, and in that posi- 
tion he fired the pistol, Ji^hich I saw just as it went ofF, at the de- 
ceased, lie turned round instantly, and gave the Defendant ser- 
C'al strokes before he fell, lie was not more than a foot from the 
Defendant when the pistol was discharged. I saw the Defen- 
dant thiow the pistol at the deceased, while he was striking — Ac 
that time blood was issuing from his mouth —He fell and I saw 
n > more of him — I did not g6 from my shop door. Major Mel- 
ville and a gentleman from dalem were in the shop at the time. 

Att. Gen. Were there many people in the Street at tlie time ? 

A^ There might be fifteen or twenty on the side walks between 
Congiess Street and Mr. Townsend's shop. There were also 
some moving up and down on' the stone pavement. 
Cross Examined. 

De::ter. Are you positive that the Defendant was facing you ? 



Digiti 



zed by Google 



36 TRIAL OF T. O. SELFRIDGE, ES(^ 

J. I am positive, 

Dextffr. Are you positive his arms were crossed at the time the 
pistol was discharged ? 

J. I am positive he did not extend his arms. His tight arm 
rested on his left when he fired the pistol. 

Ed*ward Ho^we — Sworn, 

SoL Gen. Mr. /owe, please to relate what you know respect- 
ing this transaction ? 

J. At a quarter past one o'clock on the 4ih of August, I sat 
off from Mr. fownsend's sh>p in -tate- Street, with an intention 
of going home to dinner. Ciossing the east end of the old State 
House, met Mr. Selfridge, ai the d stance of about two rods from 
Townsend's shop. He passed me about 3 feet off on my right 
hand. I took paiticular i!btice of him, having seen the publica* 
tion in the Chronicle of that morning. He h^d on a frock coat, 
and his hands were behind him,/btit I am not able ♦o say whether 
they were out "side oi his coat or not. 1 passed on sfx ' r eight 
steps, ^ hen I heard a very loud talk'ng behind me. I turned im- 
mediately round, and the firll thing I saw was Mr. Scifridge's 
liand with a pistol in it, and immediately the pistol was discharg- 
ed. The instant afterwa-^ds, I saw the person, who had been shot 
at, step forward from tht- si Je walk, and strike Mr. Velfridge sev- 
eral very heavy blows on his head. I'he blows were struck with 
so much fierce that I think, if Mr. J^elfriJge h iJ nrtt had on a very 
thick hat, they must have fractured his sknll. He stood about 
three or four feet from the brick pavement or side walk, in front 
of Mr. Townsend's shop, and was facin:; up the street. I saw the 
Defendant throw his pistol at the deceased hut I cannot say whe- 
ther it hit him or not, 1 saw it roll on the pavement towards Mr. 
Russell's door. 

Dexter, Was the Defendant standing in the position you have 
described, whey you first noticed him ? 

A, I saw him but an irtstan*, and do not recollect seeing him 
change his position. 

Gore. Had the deceased separated himself from the persons he 
was standing with, btfore the pistol was discharged ? 

A, The instant after the pistol was fired, the deceased sprang 
from off the brick pavement towards the Defendant and struck 
hira as I have related before. 

Parker J, The fact of killinglS sufficiently proved, it is nottxc- 
ccssary to examine other witnesses' on that p; !n^ 

Att. Gen. if the Court are satisfied, we will not consume any 
further time, though we h ve a multitude of witnesses to establish 
the fact and manner of killing. * 

Ichab'.d Fr< st — Stvorn. 

So'. Gen. Please to relate, Sec, 

A. Oq the 4ih of August lait, between i and 2 o'clock, I was 
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inUnding at the door of No. 75, State street, directly opposite Mr. 
Townaend's shop. I was looking at some gentlemen who were 
standing at the door of the Post Office^ I heard the report of a pis- 
tol, and turning my eyes, saw the smoke, and at that instant the 
deceased was stepping from the side walk with his stick up. He 
struck Mr. Selfridge several severe blows on his head, and Mr. 
Selfridge either struck at the deceased with his pistol, or threw it 
at him : I am unable to say whether it went out of his hands or not.. 
At this moment I saw the blood issuing from the deceased's mouth. 
I had seen Mr. Selfridge pass dawn the street immediately before 
I heard the report of the pistil. . 

Crot9 examined* 

Dexter, How near was the Defendant to tl^c brick pavement ? 

Ji. Within six or seven feet. His face was towards the Post Office* 

Dexter. Did you see either of the parties before the pistol was 
discharged ? 

./f . I did not, but instantly on the report, I turned towards 
them. The blows with the stick and the throwing or striking with 
the pistol seemed to be at the same instant. 

T. O. Selfridge. When you saw me passing down the street) 
i«Fere my arms behind me ? A, \ cannot wiy. 

jT. Q. 'Seljndge, How far was the place where you first saw 
jne going down street, from the place where the pistol was dis- 
charged ? ^. About a rod. 

. T, O. Selfridge. Did you not see me retreat from the deceasedi 
"frith my hands held up to ward off the blows ? .i. I did not. 
. T, O. Selfridge, Did I appear to press towards the deceased ? 

A* I think you did. 

Jtt. Gen. Were there many people on the exchange ? 

vf . There were a good many, though I think not quite so many 
ts usual, and they were principally below the spot. 

Dexter, When you first saw the Defendant, after the report of 
the pistol, in what po5iti(Mi was his arm ? 

. A. It way lifted and aiming a blow with the pist6l at the decease 
•d, who was striking with his stick at the same moment 

The Counsel for the Goverhme»t said they should stop here. 

. Mr. GoRs. * 

May itfilease your Honour^ Gentlemen of the Jury^ 
Permit me to ask your candid attention and indulgence, while I 
address you, in behalf of the Defendant at the Bar, who stands 
xharged by the grand Inquest of this County, with the crime of 
manslaugl^^er. A patient investigation of the evidence^ so far as is 
necessary to the attainment of truth ; a strict observance of the 
Jaw of the land, as it is derived from the nature and character of 
jnai)) as it is recorded in our books, as it has been invariably known 
9fA practised in all civUized countries, as well a^^ in' our own, and 

F 
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ts it dbM be proBoonced to you by the Court, wUha due regard to 
uich arguments and obeenrationst aa may be founded in reason and 
cemmon sense, \niinfluenced by any considerations, .imbiaBacd bjr 
any impressions, but what shall be imposed by the law and the tes- 
timony, constitute wbat I have a right to ask, and be assured, Gen- 
tlemen, notwithstanding the solicitude I may justly be presumed to 
feel on this occasion, it is all I have even a wish to attain. 

After the most mature reflection oa this cause, (siy^h as I trust 
it wiH appear to you, when the whole transaction b exposed) I can- 
not pceTail on my mind to raise a doubt, as to the issue, howev^ 
important that may be to the public justice of the counti^, and 
however interesting to the property, the freedom, and character of 
my client, provided the case be decided on its own real and intrin- 
sic merits. Yet I cannot but feelsome apprehension, from the va- 
rious measures taken to pre-occupy the pMlc mind, nor .wOl it bo 
surprising that I should be thus apprehensive, when you call to 
mind the cruel, illegal, and unjustifiable means, which have been 
resorted to, through the medium of the newspapers, to influenee 
the judgment of all men, to inflame the passions, and cause sudi 
an agitation throughout this whole community, that its effect mi^ 
be felt even here, where the rights of all require, that justiee, as* 
sisted by the calmest delib^raUon, should alone preside. Whence 
shouM be banished every thing that can tend to move the passfew, 
every thing that can dbturb the jud^^nent or excite the imagina* 
tj^R), where riiould be adnutted no impression, but from the uner- 
ring vmce of truth and of law, which are the same to all men, and 
on all occasions ; which bend not to the supplications <tf mere dis- 
tress, however extreme or deplorable, nor to the clamcMrs of the 
few or the many, however overheating in power, or terrific in 
threat, however eager and violent in their calls fiw tKe suiction of 
judicial authority, on their own wild and intemperate decrees. 

It will not be strange, that I should feel some^ing even like 
dismay, when I behold die effect of this excitement in the im« 
mense muldtude that civwd, that throng this place* Many doubt- 
less, are brought hiUier by the most laudable modves, to witnesa^ a 
process, the most solenm,in a case,affecdngan individual in every 
interest, that can be dear to man, on this side the grave. If there 
be any who come here with other views, more or less exceptiona- 
ble, I am sure they have seen nothing, and that Uiey will see 
nothing m the conduct and dccisi<m of this cause, but what will 
convince them of this irrefragable truth, that the IHjerty, the 1^ 
the reputatbn and the property of every man, essentially and -mam- 
ly depend on the impartial administration of justice, and be assur- 
ed. Gentlemen, this is true at all times and on all occasions, what- 
^w passKMi, prejudice, or party spirit may whisper to the contm- 
ry, or attemjpt to urge as an exception. On the impartial admin- 
istration of justice, I repeat, dqiend at all dmes, and on aU occa- 
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^Icms, thii Sbeity^ the Ufe, the reputstiotii and the propertf of man. 
In the very heat times, it is the best reliance, and aitreat foimda- 
ticm for all the rights of all men* In evil Umes, which sooner or 
later befal every comtniinity, it will be found the only protection 
for the possessions of the rich, against die grasp of the needy, and 
the violence of the prailigate ; ^e only safeguard and shield for 
the rights of the poor and oj^ressed, agidnst the insolence of wealth 
sffid power. May we not, then indulge the hope, that all men, of 
whatever sect or party tiiey may be^ persuaded of thb ttiith, which 
win be the more apparent, the more it is reflected on, will bring to 
the altar of public justice, all their passions and their prejudicM, a 
willing saerifice for their own good,-and that of thdr country. 

Fix>Hi the nature and circumstances of this case> known as they 
were,or^HHild have been, at the moment of thisdreadfol cats»th>phef 
which we all deplore*; fnmt the age, and relation of the deceas- 
ed to the cause of that hXdl event, which is the subject of our 
present inquiry ; the most uniJKVourable ooncludk>ns were made 
agsdnst my client. The deceased was a yom^ man, just emerging 
from a state of pupilage to th£^ of manhood, glowing in all the 
bloom of youth, and pride <^ strength ; to behoM him, of graceful 
and well proportioned form, of athletic muscle, and of nervous arm, 
in a moment, stretched lifeless on the grtnmd, his heart's blood gush« 
ing in copious streams from his manly fece and breast, called fordi 
the commiaseratioQ and regret of every behdder. These feelings 
ahnost instantly (Ranged to resentment agamst him, who was sup* 
poSed to have done the deed ; for of the hundreds, I may say, thous* 
ands, who saw the last part of this tragic scene, there vrere not ten, 
p^haps not five, who saw the whole tnoisacdon, and witnessed the 
necessity imposed on the Defendant, a necessity, with which he 
could neither equivocate nor compromise, of preserving his own 
life, at every expense to him who assailed it.- And yet even of 
tlwse, some, hurried away by the impulses of the instant, and catch- 
ing the contagion of other men's passions, svrrendered their judg-* 
ment to th&r enaotions, and j<»ned in the general execradon ; aiMl 
finiod, or thought they found, an apdogy f<H* this sU'ange abandon- 
mei^ of their reason, by assuming the doctrine, that no man can 
innocently spHl the Idood of another ; a posidon, unsupported by 
any law, human or divine, and contradicted by every principle of 
nature imd of reason, 

I shall contrad, and I have too much respect for those I address, 
todoidit of promg, that every individual has not cnly the right, biit 
is in duty homd to defend his own life, at every hazard and expense 
to him who attumUs it. 

The principle of self defence is founded in the vety nature and 
ccmsdtudon of man. It is inherent in, and inseparable feom hia 
character. It it not derived from books» nor feom the institutions 
«f civUsocietyf thoi^ confirmed by them. It is bom and created 
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with us, is coexistent with the first germ of life, conceived, felt, atk| 
apparent in the earliest dawn of being, and continues the same 
through all stages, relations, and conditions of human existence. 
Without this right, and without its exercise, whenever the occasion 
arises, man could perform no duties> and enjoy no rights. He 
could not discharge even those duties imposed on him by a state 
of nature, neither could he fulfil those superadded obligations, ere* 
atedaby, and incurred in a state of society. If this be true, and that 
it is, is so self evident, that none can or will deny it, the conse* 
quence indisputably follows, that man has not only aright, but is in 
duty bound, a duty, which he owes to himself, to society, and to 
his Maker, to defend and protect his own life, by all the means in 
his power, at every hazard and expense to him who shall assauh it| 
and, however disastrous the consequences may be^ the same are im« 
putable not to the man assailed, but to him who imposed the necessity. 

The institutions of civil society are made, not only for the wholc» 
but for every part, and |ft confirm those rights, which are derived 
from* nature, and whidnire necessary for the performance of- such 
duties, as are enjoined on man, by the laws of society. 

The first and fundamental principle of every government is, that 
obedience to the government, and protection to the subject, are re- 
ciprocal ; and whenever statutes are made, to abridge so essential 
a right, as that of self defence, they are bottomed on this condi-« 
tion, implied as strongly, as if expressed in language the most 
forcible, that the government can and will afford complete and 
perfect protection. The minor and subordinate rights a subject Is 
forbidden to defend, by force, because the laws of society hold out 
restoration, if deprived of them, or a full indemnity fpr the injury 
sustained by their loss* Now life,' once taken away, cannot be re- 
stored, and for the privation of being there is no indemnity. It 
follows then, that e^ry man is. authorised, and in duty bound to 
protect and defend his own life, when the government does not or 
cannot afford protection, at every hazard, and expense of life to 
him who assaults it. Vain and absurd, nay impracticable would" 
be that statute, ^hich should demand of an individual to wait the 
slow and formal decision of a court of law, when the uplifted hand 
of violence was just ready to sink him to the earth, to place him 
beyond the relief, beyond even the reach of any earthly tribunal. 
I have said, that the laws of civil society admit and confirm thisi 
right of self-sdefence-^they go furth^«^they authorise and justify 
a man, in taking the life of another, who shall attempt, feloniously^ ' 
toenterhis house in the night. They justify the taking the life of 
one who shaU attempt to rob a man of the smallest mite orproperty* 
The law excuses a man, who shall take the life of another ox^ a ne* 
f ^ty, apparei^tj ^QVgh not r^l, of defe^idin^ his own, 
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When I shall i;ead some of the authorities, which eontiin the 
law of our own country, you will be convinced, that I have ad- 
vanced no one principle, which they do not warrant ; neither do I 
wish, gentlemen, to exttnd them beyond their fair import, in l>e- 
half of the cause I defend. At present, my only purpose is^ by 
t>roposidon8 so plain, a^ must commaiTd the assent of every hu- 
tnan understanding, to efface any erroneous imprefsions, wl«ch 
toay have been made in relation to the law on this subject. 
. There is another important charge and prejudice, against my cli- 
ent, which I wish, and trust to remove* It is founded on this feet, viz. 
that he had in his pocket a pistol, with which he preserved his life, 
•{gainst a man, who would have beaten. cut his brains with a club—* 
an instrument as effectual, for the purpose of producing^ death, as 
a pistol ; and, in some views, even ttiore so : for the pistol once 
discharged of its ball becomes useless, and unless some vital part 
be struck, tho advantage is altogether in favour of him holdipgthe 
club. A misplaced Wow with a cane, may be corrected, until, 
with increased skill, and redoubled vigour, the assailant bring his 
Victim dying, and dead at his feet. I, however, Trish to bring be- 
before you, the single ciixumstance of wearing a pistol, distinct 
from any relation to the partictilar case of the Defendant, or the 
reason, which had the law been, as is pretended, might and would 
have justified him, in weaving an instrument of this sort. There 
is no law written or unwritten, no part of the statute or common 
law of our country, which denids to a man the right of possessing 
or wearing any kind of arms. In every free society a man is free 
to do that, which the law does not interdict, nor can the doing 
that, which is not forbidden be imputed as a crime. But it may 
be again said, as it has been already, that possessing a pistol is evi- 
dence of malice. If it be lawful to possess and wear such an in- 
strument, it would be unjust, in the highest degree, to make it, 
unconnected with any thing else, evidence to change another act, 
lawful in itself, into an act criminal and unlawful. For instance, 
k|ought notjland I trust would not, in the opinic^ of any court ot 
jury, change a justifiable homicide into manslaughter, or* man- 
slaughter into murder. 

I will attempt to illustrate this, by putting one or two cases.—- 
Every man has a right to possess military arms, of every sort and 
kind, and to furnish his rooms with them. Suppose a man, occu- 
pying a house thus furnished, is visited by a neighbour, and after 
some warm ocmversation an affray ensues, the owner glances his 
eye on a sword, instantly snatches it from its place, and destroys 
his neighbour — But for such possessing the instrument of death, 
the act would, I presume, be manslaughter. Can such possession 
he so tinctured witli, criminality, as to aggravate this act, otherwise 
only mMislaughter, to the crime bf murder !--If so, do but change 
the parties : Suppose the visitor to cast his eye on the sword, and 
1in4er like circumstancesf to use the same instrument, to the des; 
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tnictm of his c^iponent, he would be guihy of mandaughteslri^— 
Qua the mere circumstMice of not bemg owner of the instrumeiit 
used) alter the act from murder to manslaughter ? 

Further, a man, about to travel on a road, uifested with robbers* 
and knowing it to be lawful to kilt another, who attempts to rob' 
hinh arms himself with a pistol<-«on the road, he is attacked bjr one, 
who attempts to rob him, and, in the exerdse of his rights, uses 
his pistol and destroys the life of the aggressor. If the baring a* 
pistol with him be bh argument ag^nst his innocence, an act^ law- 
ful in itself, will be deemed unlawful, merely because the agent 
had the precaution to supply himself with the means of doing diati 
which the law authorised him to dov— Again, suppose a man, hav-? 
iag occamn to travel a road, infested by robbers, provides hinmelf 
with a pistol for the purpose of defending his person and property : 
on the way to the road, on the road, or on hb return from the roe^ 
he is met by one, who attacks him, without any intention of rob* 
bing, but with a view of assaulting^his person only^ and the attack 
is made with so much violence, as to put his life in imminent haz* 
ard, whereupon he uses the pistol wad destroys the assailant—^ 
ShaU you draw firom the faet, of his living a pistol, for the just^ 
and lawful purpose of defeiice, against one sort of viol^ce, and 
using it to another, equally just and lawful, an argument to turn a 
justifiable homicide into the crime of mul^r ? Surely a doctrine, 
which leads to such absurd consequences, cannot be founded in. 
tmthandijustice, and^it is on these princii^es, that this cause must 
be decided. i 

The quality of every act must be determined, according to the 
iittention and motive of the agent, at the momem of acting. ^ It is 
by this intention and motive, that you must decide the quality of 
the act, not by the manner <rf d<»ng it^ or the event. So says our 
law, and so say the laws of God and of reason- For should a man 
have an instrument of death for an unlawful purpose, and be com- 
pelted to use it for one lawful an^l just, it would be the extreme of 
injustice, so to tincture this lawful act, by an unlaw^ intention, 
which was never executed, as to ren^r that crimhud, which was 
just and right in itself. ' For instance, suppose a man armed for 
the'unlawful purpose of fighting a duel^— m his way to the place 
of assignation, he is met by a pefson, who attacks him, and, in de^ 
fence of his own life, he destix>ys the assailant-— can you say, that 
the having a pistol would make this act a crime I If so, it would 
be to confoimd every principle of law and justicc-^-you would de* 
cide a lawful and just act to be a crime of the most aggravated na^ 
ture, merely because of an unlawful intentb^, \uiexeci^ed^ wbich> 
at the wors^ could be but a misdemeanour. 

From these premises I draw th^s inference* tiiat ycm cannot 
make any coi^lusion against the Defendant, from his having a pis** 
tol about hinu It (^aimot be of th^ HnaUeat Ve^ht s £;)r if he bad 
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i^ with an ititendoiiy thmt was lawfo!, it cannot afford an unlawful 
quality to this act of homicide. If ha possessed it) for any oth^t 

Sirpose, not lawful, and used it for a lawful end, it will not alter 
e nature of such lawful act. If you shall be satined, thi^ the 
homicide committed was either justifiable or excusable in self- 
defence, all presumptions, from Mr. Selfridge's having a pistol 
with him, are totally at an end : for presumptiims are resorted to 
6nly, in the absence of express testimony. Wherever there is ex^ 
press evidence, presumpdons are necessarily excludad>; othermae 
you will go into the wide field of conjecture and uncertokity, wheo 
you have certainty to rely on. If you shall be satisfied, from all 
^e circumstances which happened, at the moment of actijig, that 
the homicide charged was a lawful act of self-defence, all fiirther 
hicfuiry will be precluded, and, much more so, all pi^esumptioaor 
conjecUire of unlawful motives, from sny preceding act* 

For the purpose of enabling you fully to understand die nature 
of the charge against the defendant, I shall read to you the la# 
on the subject of homicide, and firstly from 3 Cere's Inst. p. 56. 

** Maaiiaoghter is felony, and hereof there miqr be aoaessartet after die 
fact done : but of murder, there may be acceasariea, as ire& befiir^ m 
after the fact. 

** Some be voluntarily, and yet being done upon an inevitable cause, are 
no felony. As if A be assaulted by B, and they fight together, and be^ 
Ibre any mortal blow be |fiven, A g^veth back, until he cometh unto a 
hodge, frail, or other strait, beyond which he cannot pai^, and then in his 
oun defiance, and for safeguard cf his own life, kiHeth the other t idiis it 
▼<^untacy and yet no felony, and the jury, that find it was done «e d^fen* 
^Ifindof ought to finU the special matter. And yet such a precious regutl 
the law fa^th of the life of man, though the eause was inevitable, that at 
the common law, he should have suffered death : and though the statute 
of Gloceater save his Ufe, yet he shall forfeit all his goods and chattels. 
Hereof there can be no accessaries, either before or after tim fact, be- 
cause it Is not. done ye//fo animo^ butpupon inevitable necessity m dffmden- 
do. If A assault B so fiercely, and violeody , and in such a place* and bs 
such manner, as if B should give back, he should be m danger of his life, 
he may in diis case defend himself ? and if in that defence he killeth A, 
It is «e ddfendendo, because it is not donefelleo anitnop fi>r the^rule is, whe« 
he doth it in his own defence, upon any inevitable cause, ^uad quh hb moc*^ 
lam corporis tuifeoeriti jure idjecute videtur.^ 
I shall now call your attenuon to Foster's Crown Law, p. 273* 
** Self-defence naturally faUeth under the h^ of homicide founded in 
necessity, and may be considered in two different views. 

*^ It is either that sort of homicide u et iua defendendoy which is per- 
jfoctly innocent and justifiabla, or that which is in some sseasure Uameabla 
and barely excusable. The want of attendSag to this distinction hath, I 
believe, tiirown some darkness and confiision upon this part of the law. 

** The writers on the crown-law, who, I think, have not treated the sttl^ 
ject of self-defence with due precision, do not in terms make the distinc* 
tion I am aiming at, yet $31 agpree that there are cases in which a mat 
may without retreating oppose force to force, even to tl» death. This I 
caU justifiable self-defence, they jastifiable homiietde. 

* Whrnmerj mieiMi for the defines of hU bodf^ ke icemefh to do Ifinfulfy, 
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** They liketrise ag^t, that there are caaes in which the defendaOH 

cannot avail himself of the plea of self defence without shewing that hA 
retreated as far as he could with safety, and then, merely for the preser- 
vation of his own life killed thp assailant. This I call self defence culpa- 
ble, but through the beni^ity of the law excusable. 
• ** In the case of justifiable self defence the injured party may repel 
force by fprce, in defence of his person, habitation, or property, against 
one who manifestly intendeth and endeavoui-eth by violence or surprise to 
commit a known^ felony upon either. In these cases he is not oblig-ed to 
retreat, but may pursue his adversary tiU he findeth himself out of dan- 
^r, and if in a conflict between them he happeneth to kill, such kikin^ 
is justifiable. 

•' The right of self defence in these cases is founded in the law of na* 
ture, and is not, nor can be, superceded by the law of society. For be- 
fore civil societies were formed (one may conceive of such a state of 
things, though it is difficult to fix the period when civil societies wer« 
formed) I say before societies were forifted for mutual defence and pre- 
servation, the right of self defence resided In individuals ; it could not 
reside elsewhere ; and since in cases of necessity, individuals incorpo- 
rated into society cannot resort for protection to the law of the society, 
that law, with f reat propriety aiM strict justice, considereth them, aa *tiU 
in that instance, under the protection of the law of nature. 

" Where a known felony is stterapted upon the person, be it to rob om 
murder, here the party assaulted may repel force by force ; and his ser- 
vant then attendant on him, or any other person present may interpose 
lor preventing mischief, and if death ensueth, the party so interposing 
will be justified. In this case nature and social duty co-operate.'* 

There may, gentlemen, be some confusion ii\ your minds from 
Jthe expression '* a known felony •'* In order to do It away, and 
explain what is meant when» the terms « of a known felony bemg 
intended" are made us« of, I shall read some authorities to sheir 
you that when there is, from circumstances, an apprehension of 
this tendency, the party is excused and may justify the killing his 
opponent. The first I shall advert to, is from East's f^.C. 276% 

' " Other cases have occurred^ wherein the question has turned upon 
the apparency of the intent in one of the parties to commit such felony 
as wUl justify the other in killing him. As in Mawgridge's case : who 
upon words of anger between him and' Mr. Cope, threw a bottle with 
^reat ^olence at the head of tlie latter, and immedtately drev: his sword .- 
on which Bdr. Cope returned a bottle with equal violence ; whicli, saya 
Lord Holt, it was lawful and justiftable for Mr. Cope to do ; for he who 
hath shewn that he hath malice against another is not fit to be trusted wit^ 
ft dailg^rpus weapon in his hand. The words previously spoken- by Mr- 
Cope could be no justification for Mawgridge ; and it was reasonable for 
the foitmer to suppose his life in danger when attacked with so dangerous 
a weapon, and the assault fooUowed up by another act indicating aninten- 
tion of pursuing his Ufe ; and this at a time wjbpn he was off his g^ard, 
imd without any warning. This latter circumstance forms % main dis- 
tinction between that case and the case of death ensuing from a combat« 
where both parties engage .upon equal terms : for there, if upen a sudden 
quarrel, and before a^ dangerous blow given or aimed at eitlier of the 
parties, the one who first has recourse to a deadly weapon, suspend his ana 
till he ^ warned the other, and given him tim^o put himself on his 
ftuard jf aod 9&€tw»rdg they ep^^age on equal terms ; in such case A% m 
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jriun that the design of the person making fbch assault is not go much to 
destroy his adversaxy at all events, as to combat, with hhn, and to* run the 
.hazard of his own life at the same time. And that would faU within the 
•ame common principle which goverw the case of a auddfn combat u^pti 
h^at of blood, which has before been treated of." • 

In the same work, page 373, the author speaking of known 
felonies, says— 

" There seems, however, to be a distinction between such felonies as 
are attended with forci, or any extraordinary degree of atrocity,- which 
in their nature betoken such urgent necessity as- will not allow of any de- 
lay, and others of a different sort, if no resistance be made by the felon ; 
and therefore a party would not be jitftified in killing another who was 
attempting to pick his pocket. Bat if one pick my pocket, and I cannot 
otherwise tiike him than by Killing hin, this falls under the general rule 
concerning the arresting of felons. The above is further confirmed by 
the term Jknown felony ^ made use of in our books, which contra-distin- 
goishqa it from secret felonies ; and seems to imply, that the intent to 
murder, ravish, or commit other felonies, attended with force or surprise, 
should be tipparent, and not left in doubt r for otherwise the party killing 
will not be justified. It must pliunly appear, saya Lord H ai.e, speaking- 
of a felonious attack upon B, by the circumstances of the case, sl^ the 
manner of the assault, Uie weapon, &c. that his llfb was in danger, other* 
rwise the killing of the assailant will not be justiEable ^elf-detl?iice. 

** Yet still n the party killing had reaucjiiable |»rouxid3 for believing that 
the person slain had a felonious design :i;^;unst bim, and aoder that sup- 
positcon kill him ; although it should afttii^waj-ds appear that there was no 
such design, it wilj only be manslaughter, or even misadventure j accord^ 
iag to the degree of caution used, and the probable grounds for such be- 
lief. As where an officer, early in the morning, pushed abruptly and 
violently into a gentleman's chamber in order to arrest himt not telling 
his business, nor using words^ of arrest ; and the gentleman, not knowing 
that he was ai^ officer, vaxd^t the first surprise, took down a sword that 
hung in the chamber, and stabbed bim : it was ruled manslaughter at 
> bommon law, though the defendant was mdicted on the s.tatute of stabbing. 
It is to be inferred "from the form of the indictment ; apd what was sai4 
by Lord Hale, that the bailiff bad no oifensive weapon in his hand, from 
whence the party might reasonably have presume^d that his life or p^opeOcty 
was sumed at ;" and tnerefore there seems to have been a manifest want 
of cau^n.in^ not dergtandiDgthe reason of such intrusioii'by a stranger ; 
especially as some interval' mu»t have elapsod before the sword was taken 
^wn and drawn." 

From this authority it wilJ appear that the officer went into the 
room without any weapon, and there could be no inference that he 
intended'any bodily harm, yet it was neid manslaughter ; but if he 
had had an offensive weapon, it would undoubtedly have been ex- 
cusable if not justifiable homicide ; tWs would have been so oi> the 
apparent attempt, and therefore if a man has reason to suppose 
any felony is to be attijmpted on him, he has a right to defend his 
own life, by taking that of his assailer* 

1 will now read a case from the opinion of Powell J, in Nailor'g 
ease. 

" If A strike B without any vseapon, and B retreat to a wall, and ihea 
stab A,, x%9X will be tnanslaaghtsr, which Hex. t C. J. Wd w%9 the same 

G 
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$M th^ principal cue* and thajt waa not denied by any of the Ifidgent-^ 

ior it cannot be inferred from the bare act of ataking without any da»- 
brous weapon, that the intent of the agneaaor waa *o high, aa the death 
of the party, 8j^c)^9» and without therebe M,pfdin numifutmm of afsU^ 
nhu* intent, no assault, however nolent, will justify hiUing the asaaalant 
under the plea of necessity." 

It would seem here that if the party who kills, was resisting 9^ 
person who had a dangerous we^>on, it would be excusable homi- 
cide ; and Nailor's case, which has been read to you by the Solici- 
tor General^ turned on that principle i for though the prisoner 
there, was the first in &ult, it is clearly inferable, that if the other 
who was killed had had a dangerous weapon, it would have be«i 
justifiable homicide and not manslaughter^ or at most excusable 
homicide. 

On the same point as to tbe apprehension of a felony, I shall 
tdduce the same authority, page 293. 

** Hawkins indeed says, that if a'aewant, coming 8uddenl3<| and find- 
ing his roaster robbed and slain, fall on the murderer iiimedlately and 
kiU him, it may be justified ; for he does it in the heat of his surprise 
and under just apprehensions of the like attempt on himaelf. But he 
adds, that in other circumstances (which must be understood where he 
has no just reason to apprehend the like attempt on himself, and the fact 
18 not recent) he could not have justified the killing of such an one, but 
ought to have apprehended him. The fact will he either murder or man- 
f laughter, according to the circumstances above alluded to." 

You have already heard, gentlemen, that a man has a right to 
defend his own habitation, by taking the life of another who at- 
tempts to enter it feloniously. In the same book from which I 
last read to you, it is Isdd down in page 321. 

« In civil suits the officer cannot justify the breaking open an outward 
^oor or window to execute the process : If he do, he is a trespasser, and ' 
consequently cannot be deemed acting in the discharge of his duty. In 
such case, therefore, if the occupier of the house resist the officer, arfd in 
the struggle kill him, it is only manslaughter. For every man's house it 
his castle for safe^ and repose for himself and his family. And it is not 
murder in tliis case, says Lord Hale, because it is unlawful in the officer 
to break the house to arrest. Secondly, it is manslaughter, because he 
knew him to be a bailiff. But, thirdly, had he not known him to be a 
baiUif, or one who came on that business, it had been no felony, because 
done in* his-house. This last instance, which is set in opposition to the 
second; must be understood to include at least a reasonable g^und of 
suspicion that the party broke the house with a felonious intent ; and that 
the party did not know, as in the second instance, nor had reason to be- 
lieve, that it was merely a trespasser with a different intent.'* 

I shall now quote another passage from the same book, of which 
Pjcrhaps you will see the applicability as I read, though it may pos- 
sibly strike you more forcibly after you have heard the evidence, — 
It is from page 278, 

_" If A challenge B, who declinea to fight, but lets A know that he 
will not b© beaten, but will defend himscff ; and B goimg about hit oc- 
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%SG^26fi8, and weam)^ his jsword, be iiss&uited hj A, and killed ; this it 
clearly ntirder. But if B had killed A upon that assault, it would have 
been #e defendenda^ if he could not otherwise have escaped, or bare maii- 
slaughter, if he might and did not. But if B had only made this a dis- 
,guise to evade the law, ai\d had purposely gone to a place where it was 
probable he should meet A ; th^n it had been murder : but herein the 
t^ircuznstances at the time of the fact done must guide the jury." 

Thus if the person who is threatened says, I will not fight, 
but I will not be beaten, and under these circumstances meets 
n man who attacks him, and in resisting that man, destroys hin^, 
it is justifiable self-defence> and that I take to l^ the law of this 
cstse. ' - 

In page 393, tirhich I shall now read to you, you will find pritt- , 
piples equally governing the present occasion* 

*' A mayhem, or maim, at common law is such a bodily huH as renders 
-^ man less dble in fightin|^ to defend himself or annoy an adversary : but 
if the injury be such as disfigures him only, without diminishing his cor- 
poral abdities, it does not f^ within the crime of mayhem. Upon this 
distinction, the cutting off, disabling, orweakening a man's hand or filt- 
er, or striking out an eye or fore-tooth, oi* dastrating him» or, as Lord 
Coke adds, breaking his skull, are said to be maims, but the cutting oflf 
his ear or nose are not; such at common law. But in opder to found an 
indictment or appeal of mayhem, XJb& act must be done maliciously ; 
thcH^h it matters not how sudden the occasion." 

You have it in evidence, gentlemen, that the. defendant's skull 
was attempted to be broken ; and as the authorities say, if a man 
be attacked by another with a view to commit a felony, that is, 9 
known felony, as the law terms it, he may take away the life of 
the assailant. I shall now read a part of the same page to she^ 
that a mayhem is a felony. 

'* All maims are said to be felony ; beeause aiitiently the offender had 
judgment of the loss of the same member, &c. which he had occasioned 
to the suff*erer : hut now the only judgment which remains at common 
law is of fine and imprisonment." 

I have quoted these last passages for the purpose of shewing 
that breaking a man's skull is a mayhem, and that every mayhem 
is a^ felony. We shall give th^ most satisfactory proof that the 
deceased intended to break the defendant's skull. 

From a book which has been cited on the part of the govenl' 
;|nent, I shall beg leave to read a few lines ; it is from 4 Black- 
stone's Com. 184* 

In the same volume of the sa^e learned autlior, p. 192, he says, 

** Manslaughter therefore, on a sudden provocation, differs firom ex- 
cusable homicide se defendendo in this : that in one case there is an appar* 
enjt necessity fbr self-preservation, to kill the aggressor ; in th© other, n^ 
oeoe^ity at all, being only a sudden act of revenge." 
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If, therefore, there wis an apparent necessity, and if putting 
yourselves, gentlemen, in the defendant's situation, you think there 
was a necessity of preserving his life by takiilg away that of the 
deceased, it was done in excusable self-defebee. 

Manslaughter is a sudden act of revenge, excusable self-defence 
when there is an apparent necessity, though it may turn out not 
to be real, as was the case of the gentleman who was attacked in 
his room^ \ 

That this is the true distiriction between manslaughter and ex« 
cusable self-defence, I refer to 

1 Hale's Hist. P. 0^*479. **'Homicide te defendendo is the killing of an- 
other person in the necessary defence of himself against him that assaults 
him." . 

" In this case of homicide, ie defendendo, there are these circumstancef 
observable." 

**i. It is not necessary that the party killed be the first aggressor or 
assailant, or of his party, though commonly it holds." 

**. There is malice between A and B, they appoint a time and place to 
fi^ht, and meet accordingly. A gives the first onset, B retreats as far as 
he can with safety, and then kills A, who had otherwise killed him ; this 
is murder, %t they met by compact and design; and therefore neither 
shall have the advantage of what they themselves each of them created." 

Ibid. 482. • " In respect to the manner of the assault." 

** If A assault B so fiercely, that B cannot save his life if he jrives back, 
of if in ther assault B falls to the ground, whereby he cannot fly, in such 
case if B kills A, it is se defendendo.*' 

I will now support these positions from 1 Hawk* P- C. 113. 

^' And now I am to consider homicide se defmidendo, which seems to be 
where one, who has no other possibly means of preserving his life from 
one who combats with him on a sudden quarrel, or of defending his per- 
son from one who attempts to beat him (especially if such attempt be 
made upon him in his own house) kills the persons by whom he is reduced 
tc) such an inevitable necessity. 

'• "And^not only he who on an assa^ilt retreats to a wall, or some such 
streight, beyond which he can gt) no fufther, before he kills the other, is 

iidged by ^e law to act upon unavoidable necessity : but also he who 
eing assaulted in such a n|anner, . and such a place, that he cannot g^ 
back without manifestly entongering his life, kills the other without re» 
treating at all." 

In the Queen tjs. 3Vf awgridge, Kel. X20. *' The jury found this special 
.terdict ; That William Cope was Ueutenant of the Queen's Guards in the 
ifower, and the principal officer then commanding, there, ajnid was then 
'upon the guard in the Guard-room : And that John Mawgridge was theif 
and there, by the invitation of Mr. Cope, in company with the' said William 
Cope, and with a certain woman of Mr. Cope's acquaintance, ' #hich 
woman Mawgrid^fe did then afirpnt, and angry words' passed between 
them in the room, in tiie presence of Mr. Cope and other persons there 
present, and Mawgridge there did threaten the woman $ Mr. Cope did 
thereupon desire Mawgridge to forbear such usage of the woman, saying 
^at he must protect the woman j thereupon Mawgridge did continue the 
rpproacbful lanj^uage to the woman, and deipanded aaUsfaction pf Mr* 
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Cope« to the intent to provoke him to fi^ht ; thereupon Mr. Cope told him 
it was not a conveniei)^ place to give him satisfaction, but at another time 
'and place he would be ready to give it to him, and ih the mean time de- 
sired him to be more civil, or to leave the company ; thereupon John 
Mawjgridge rose up, and was going out of the room ; and so going, did 
siCddenly snatch up a glass boUle full of wine then standing i4>on Uie ta» 
ble, and- violently threw it at him the said Mr. Cope, and therewith struck 
him upon the head, and immediately thereupon, without any intermission^, 
drew his sword and thrust him ihto the left part of his breast^ over the 
arm of one Robert Martin, notwithstanding the endeavour used by the 
•lud Martin to hinder Mawgridge from kilfing Mr. Cope, ind'gave Mr. 
Cope the wound mentioned in the indictment, whereof he ifistantly died. 
But the jury do further say^ that immediately, in a little space of tim^ 
between Mawgridge's drawing his sword and the giving the mortal wound 
by him, Mr. Cope didari$e f\rom his chair where he sate, and took anoth- 
er bottle that then stood upon the table, and threw it at Mawgr^e,- which 
did hit and break his head ; that Mr. Cope had no ^word in his hand 
^rawn aU th^ while ; and that after Mawgridge had thrown the bottlet 
Mr. Cope dpake not. And whether this be murder or mahslaughter> the 
Jury pray advice of the Court.'^ ^ 

In deUvering the opinion of the Judges upon this verdict, Hok C. J, 
has the following passage — page 128 : 

** In the second place, I c6me now to consider whether Mr. Cope's rcv 
4:uming a bottle upon Mawgridge, before he gave him tiiepiortal wound 
with the sword, shall have any manner of influence upon the ^cape : I hold 
not. First, because' Mawgridge faiy his throwing tjie bottle had manifest- 
ed a maliciouk design. Secondly, his sword was drawn immediately tQ 
, supply the mischief which the bottle might fall short of. Thirdly, the 
throwing the bottle by Captain Cope was justifiable and lawful ; and 
though he had wounded Mawgridge, < he might have justified it in an ac- 
tion of assault and batteryj and merefore cannot be anv provocation te 
Mawgridge ^to stab him with his sword. That the threwmg the bottle i^ 
a demonstration of malice, is not to be controverted ; for if upon that 
violent act he had killed' Mr. Cope, it had been murder. Now it hatH 
been held, that if A of his malice prepensed assault B to kill him, and 
B draws his sword and attacks A and pursues him : then A for his ow^ 
safety gives back ai^ retreats to a^waU, 3 still pursuing him with his 
drawn sword, A in his defence kills B. This is murder in A. For A» 
having malice against B, and in j)ursuance thereof endeavouring to kiE 
him, is answerable for all the consequences, of which he was the originaf 
ca^se. It is not reasonable for any man that is dangerously assaulted, and 
when he perceives his life in danger from his adversary, bat to have liber* 
ty, for the security of his own life, to pursue him that maliciously assaults 
ed him ; for he that hath manifested that he hath malice against another, 
is not fit to be trusted with a dangerous weapon in his hand, ' And se 
resolved by aH the Jtldges, 18 Car, ^, when th^y^met in preparation for 
my lord Morley's trisd.** ' 

Hiving read to you, getatleinen, the authorities which confirm, 
and go indeed beypn^ the principles I stated, I -vyill proceed before 
I remark on the testimpny adduced on the part of the government| 
to call some witnesses which the gentlemen on betialf of the Com* 
inonwealth called, but did not choose to examine ; that we xnay^ 
obtain from them the whole of the testimony respecting this txm^m 
action* 
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John Bcdley-^swom* 

Gore. Please lo relate what you know respectiiig tlie transao 
Ikm now imder consideration. 

p ji. On the fourth of August, a little before one e'docki being 
at work in Mr. Townsend's shop, I saw Charles Austin jiaas down 
the street, and afterwards saw hhn pass up as &r as Mr. Smitii% 
' he returned and toc^ his stand directly in front of the shop where 
t was at work. Young Mr. Fales was with him ; Austin had 
a stbk in his hand of an unusual size. I had most frequeBtly 
seen him with a rattan. — I said to a "person in the shop <^we 
ahall have a caper.*' Soon after I saw the defendant passing down 
street: — ^he had his r^ht haiid in his pocket, his left hanging 
down. I was standing in the door way of the diop, the docH' 
being open— -When Mr. Selfridge first came in sights the deceased 
was standing on the side pavement in front of die shop in conver- 
sation with Fales, and playing with his cane. The moment the 
defaujlant caught His eye, he left Fales, and stepped off the brick 
pavendent into the street. — He moved with a quick pace, and whilt 
goang sMfbed his cane from hb left to his right hand — after he 
had got off the pavement, he turned and went towards the defend* 
ant with his cane raised up.-— They met about seventeen paces 
from the place the deceased had left.— -The deceased held the cane 
^y the upper or largest end. 

Fasrker J. Did you take particular notice of the cane ? 

w#. I did, and think this which I hold in toy hand is the same 
—it is a soUd one— The cane was upHfted, and actually descendipg 
to give a blow at the time the pistol was dbcharged. • The bk)W 
tras not struck till after the pistol was fired. 
. Parker J* Did it appear to you that the blow was intended to 
ie given with the ftill force of the deceased ? 

<A. It did so appear to me. 
^ An. Gen. Do you say on your path that the blow was deseed* 
mg befoi^ the pistol was fired I 

A. I do. The first blow was a long blow, which staggered 
the defendant. The deceased struck four or five. blows after the 
nrst. 

Gwre. Was the first blow on the defendant*s forehead ? 

A* It appeared to me so. It was struck sideways, and I 
thought passed under the defendant's hat. 

Gire. Aft^r the first blow, did the defendant hold up his hands 
to ward off the blows frpm' his head? 

A, He did. ^s the blows were repeated, the defendant aimed 
a Uow at the deceased with his pistol, but I do not know that it hit 
him^ At this time the defendant's foce was down street, and in? 
clining towards the shop where I stood. 

Gore. Could Mr« Selfridge readUy see Austin ^vancing to* 
^prards him? 
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Jk He could ; and he stopped the instant Austin ttttpped off 
the side walk. 

Gore. Where would Mr. SeUiidge's course have carried him^ 
had he pursued it ? 

jf. To the eomer of Congress-street. 

.4st. Gen, How many people were there on the Exchange i 

wf. I cannot tell ; as many as usual. 

^tt. Gen, Were there any between you and the parties ? 

./f» There were. , ^ . . 

jtn. Gen. Was any one between Selfridge and Ausdn^ wheo^ 
the latter left the side walk ? 

jf . There were some on the side walk with Austin^ and btf 
pissed between two gentlemen as he stept off into the stseeti 
The place where they met was nearly in a direct I^le from Mr. 
Townsend's shop to the northeast comer of the old State house. 

.dftm Gen* How far from that comer ? 

,4, About thirty of my paces* . : 

jict. Gen, How. far from the shop ? 
. ./f. About seventeen paces. 

Gore. When the deceased went off from the side walk^^ witlv 
his cane up, in the manner you have described^ did any person at- 
tempt to stop him? 

ji. No. 

Foreman, If Mr. Selfridge had pursued the course he was 
taking) and the deceased had stood sdll, what would have been th^ 
^stance between them, when abreast of each other ? 
■ A. Ten or twelve feet. ' I think Mr. Selfridge would have 
passed -^thin three or four feet of the side walk in front oT thci 
shop, which is seven feet wide. 

Att, Gen. Did the defendant incline towards the shop ? 

A He inclined towards the south side of the street, keeping a 
straight course until he was attacked. 

Gore. Was any one between the defendant and the deceased, 
aothat the defimdant could not have seen the deceased l|efoi« h^ 
had 4stept off the side walk ? 

yf. There were two gentlemen standing, on the edge of the 
ttde walk, between whom the deceased passed, but I do not know 
whether they so covered the deceased that the defendant could not 
see him, until he iiad passed by them. 

Zadock Frenck-'m'swom. 
Gore. Please to relate to the Court and Jury what you know 
•onceming this cause. 

A, About one o'clock on the 4th of August I was going up 
State-street, and when near Mr. Townsend's shop, I heard a per-' 
son say there was to be a scuffle. I recollected the piece in the* 
Wws-paper, and stopped* The same person saidi there's l^lfrldge. 
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Llooked op andisay him coming round the N. E. corner of the old 
State House. I madJ this observation ; they were pretty equally 
matchedl He^^walked very deliberately with his hand behind him or 
under his coat. His course was towards the Branch BaAk. When 
opposite to me, be Mras a little south of the middle of the street. 
All at once he turned or wheeled towards me-^at the same instant 
Atistin stept off from the brick pavement and walked with a very 
quick step towards him having his cane raised ; he made* towards 
btm as a man would rush upon a wild beast ; Selfndge,as he turn- 
ed towards ihe, presented a pistol, as if to defend himself^i-It 
appeared to me that Austin's breast went against the muzzle of the 
{HStol-— Ausdn struck the defendant a blow on the head, and the 
pistol was fifed at the same instant. 

Dexter% Was the blow a heavy one ? 

A, It appeared to me so. 

Parktr J, Was the pistol held out, before you saw Austin 
advancing towards the defendant \ 

A, I think it was not. 

Parker J^ Did the defendant advance towards thfe deceased 
after he turned ? 

A. No, he stepped one foot back, as if to put himself in a pos- 
ture of defence. 

Atu Gen» Were there many people on 'Change ? 

A, There were a good many, but they stood chiefly lower 
down the street. 

Att. Gen, Did you hear Selfridge say any thing after the fact ?» 

A. When people cried out, who is the damned rascal, who did 
it ? ' IVir. Selfridge said, " I am the man." ♦ 

Gore^ Did you see Mr. Sdfridge attempt to wrest the cane 
from the deceased ? - " 

An. He took hold of the cane after firing the pistol, but Mr. 
Austin retook it, apparently with great ease. < 

Gort. At what distance would Mr. Selfridge have been from 
Mr. Austin in passing by^ if the latter had ^ept his situation, and 
Mr Selfridge pursued tjie course he was going ? 

A. I should think fifteen or twenty feet. 

Gore, How far from the side walk did they meet \ 

A. About the same distance. / 

Gore. Were there .any persons between Austin and. Selfridge 
when the latter came in sight \ 
. A. I believe there were none. 

Gore. When Austin was going towards the defendant, was his 
cane raised ? 

A, The end which he had hold of was even with his hip, the 
Other end was elevated about to the height of his shoulder. 

Foreman. Was Mn Austin standing next the wall, or at th«i 
e^e of the side walk ? 
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J t cannot ttlU Not knon^g Mr. Analdn, I did not observe 
Him until I saw h':m step irom the side^walk. 

Dexter. When Mr. Sclfridge wheeled towards you, was the 
deceased at that raoment stepping towards him I 

A He was— at the very mbment. 

Alt, Gen, Did you see the pistol befdre it was fired ? 

A. I did. 

Aet. Gen. Did any time pass froni Selfiridge's taking out the 
[Pistol, and his firing it ?— iOid he come to a rest ? 

A, The whole was instantaneous-^I saw nothing like condng to 
a rest. 
. The Court was then adjourned to Wednesday morning, nine 
o'clock. 



Wednesdmy Mornings 9 o* clock. 

The Court opened pursuant to adjournment; Evidence in the 
defence continued. 

Richard -Bcfwarcfe^— Sworn ^ 

Gore. Please to relate what you saw, &c. 

A. As I was passing in State-street a little past one o'clock, t. 
iaw Mr. Benjamin Austin going down the street-^heard some 
one say there would be some Scuffling.— Standing with Mr. French 
hear Mr. Townsend's ^hop, 1 saw Mr. Selfridge come rbund the 
northeast comer of the old State-house-— He was passing slowly 
in a direction towards the Branch Bank— I pointed him but to Mr* 
French, who did not know him — In less than a minute a persok 
i^ssed quick from behind me towards the street, 'and brushed my 
arm as he passed me. This occasioned me to turn, and I saw the 
same person walking quickly towards the. middle of the street>^ 
by the time I had turned he had got nearly to the middle, and I 
saw Mr. Selfridge immediately before him, with his arm extended, 
&nd a pistol in his hand. The person had a cane in his hand, and 
at the instant the pistol was discharged, i saw tiie cane elevated, 
but am not able to say whether it was descending t6 strike a blow, 
or recovering from striking ohe. After the pistol was dischai^ed, 
the deceased struck several bldws with the cane. Mr. Selfridge 
raised his arms, biit whether to ^ve bloM^s, or to ward oif those 
aimed at him, I am not able to say-^The defendant retired to the 
side walk near me, and leaned against Mi^. Townsend's shop, whoi 
the deceased fell. 

Dexter. Was the first blow With the taiie a very severe one \ 

^. I think it was not so severe as dome of those which wer6 
struck afterwards. 

Dexter. Did the deceased lilove very <^dUy when going td^ 
wards Mr. Selfridge ? A. I think he must. 

Gore. Was the first blow Which you saw stmcki oti the defen* 
Want's head? H 
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ji* It was aimed at the left side of the head, and if it hit af all^ 
must have struck that or the shoulder. 

Gore. Have you any doubts that the deceased saw the pistol in 
the defendant's hand^ before it was discharged ? 

ji. It glistened so that I saw it very plainly—- the deceased wa» 
nearly in the same direction from it that I was. 

jitt. Gen. Where* was the defendant when you first saw him ? 

ji* He was walking slowly from the northeast comer of the 
old State-house, with his hands behind him. 

^U, Gen. Did you see him take his hands from behind him ? 

w^. I did not. 

Att. Gen. How long was it after you saw him willi his hands 
behind him before you saw the pistol in his hand ? 

ji. Four or five seconds. 

jittm Gen, Where was the deceased ? 

jf. He was advancing very fast towards Mr. Selfridgc, with his 
stick level with his shoulder. When the pistol was discharged^ 
they were so nigh each other, that the stick might reach the de^ 
fendMit. 

jftt. Gen. Was the first blow as violent as those given after- 
wards ? 

J. I thought it was not. 

Zadock iFrencA— called agam. 

Gore. After the pistol was fired, was there any thing like 
scuffling between the parties ? 

j1. After the first blow was gken, and the pistol discharged 
the deceased struck several blows, from three to five— Mr. Sel- 
fridge seemed to stand or pause, and finding the blows repeated, 
he struck at Mr. Austin with his [wstol-^Mr. Austin made a mis- 
step, and sallied two or three paces down street— Mr. Selfridge 
threw the pistol at him, but it passed him without hitting him. 

Parker J. Had the pistol taken effect before the first blow was 
given ? 

Jt. I did not think at that time that the pdstol had taken any 
effect at all. 

Gore. Did you see Mr. Selfridge attempt to take the cane from 
Mr. Austin ? 

ji. After Mr. Austin had saDied, as I have mentioned, and re- 
lumed, Mr. Selfridge lifted his hands, and seemed taking hold of 
the cane. Mr. Austin fell very soon. 

Defendant. Did I not retire as I saw Mr. Austin faulter ? 

jl. You did. , 

' Gore. When Mr. Selfindge had hold of the cane, did not Mr. 
Austin recover it out of his hands with great ease ? 

ji. He did— and fell with ir in his hand j he took it with as 
much ease as a man would from a boy. 



. ' Digitized by GoOQIc o 






TRIAL OF T. O. SELFRIDGE, ESQ. 55 

WUliam iFb^t— Sworn. 
•Gore. Please to relate to the Court and Jury what you know 
trelative to this transaction. 

^. About half past nine o'clock in the monung of the fourth 
ef August, I was walking in State^reet, wkh a friend, and met 
Charles Austin — He asked us why we had not been to see him 
lately— I went with him to his fiither's house, and tarried there 
until near eleren o'ck>ck, when I left him at home, and went over 
to Charlestown. Returning a litde before one o'clock, I again 
met the deceased in Court-street, and we went together into Con- 
cert-Hall, in company with two other young men who had joined 
us. One of these was a Mr* Prince, who appeared to be an ofiicer 
of the navy. Prince and Austin were in conversation about a 
ball— They had something to dnnk, but I am not able to say what 
it was, not having tasted it myself— We tarried but a short time» 
and Austin and myself left Prince at the hall, and wsdked up to 
Judge Donnison's, to see his son — About one o'clock we went 
down State-street, intending to visit a Mr. Dexter in Broad-street, 
whom we had engaged to call upon— When we had gone as far 
fts Kilby-street, Austin said he woukl -go no further, and we re- 
turned up State-street. Opposite Mn Townsend's «hop we met 
Mr Horatio Bass, with whom Austin conversed until the affray 
took place. When Austin left the side walk where we were 
* standing, my back was toward the street. He moved very rap* 
jflly — When I turned round, I saw Mr. Selfridge standing with 
his &ce towards the Post-Offke — Austin was opposite to him with 
his cane raised — I was greatly confused — I am not able to say 
whether a blow was actually given before the pistc^ was discharged 
4>r not. I did not see the pistol until it was thrown by the De- 
fendant. After the pistol was fired, I was so much agitated and 
ccMifused, that I apprehend I cannot relate any thing that passed 
correctly-— I did not see the Defendant's arm extended with the 
pislol— <•! saw Austin strike several blows, I think four or five— .1 
cannot say whether the caiie, when I first saw it, was descending 
to give a blow, or ascending sifter having given one. 

^//. Gen. How fiir asunder were the parties when you first saw 
4hem after turning round ? 

ji. I should think three or four feet. 

Gore. Did you not go down State«-street with the deceased at 
his desire ? 

wf . We went togeUier in cdhsequence of our havii^ engaged to 
call on Dexter. 

Gore. What did the deceased say to you, while walking down 
^^ith him, respecting his resenting insults offered to his hxhev ? 

uf. He said that so long as he remained connected with the 
college, he ccaild not, consistently with that connection, take any 
notice of the publication of that morning; but that after he left 
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college, neither T. O. Selft4dge, nor any one jclse, should i^persei 
M* hihtr or his connections with impimity, or words to that effect 

Gore, What cane did the deceased usually carry ? 

ji, A rattan. 

Gore, Did you ever before see him wi^ so large a pne, as the 
^e he had that day ? 

jt* Not in town ; but when he walked to Cambridge, he fre* 
quently carried one as targe. 

viri. Gen. What were the sid>jctct8 of convertaUon at Concert- 
ImII, and with Mr. Base ? 

A. The conversaticm at the Hidl was respecdng a bal]> which 
1|Kaa coBtemplatedr-He ta&ed with Mr^ Bass about his brother. 

jitt. Gen, Did heaeem aghated ? 

ji* He did not— 'he had a smile on his countenance. 

Mt. Gen, How old was he I 
*. j^,' About eighteen. 

Aft, Gen. Was he considered as a Mrong young mvi for his i^ £ 

Ji, He was tail, but not stout ; he was not called strong. 

Crore, Had he ever been taught to use a cane ? 

Ji. Not that I ever knew o£. 

Gore, Did you hear him in the course of the morning, express^ 
fny expectations o^ a repcountre ? A, \ did not. 

Horatio Ba«97-*Swom. 

Gore, Please to relate what you saw of this transaction. 

wf . On the fourth of August as I was gdng from the Long 
Wharf to the PosUOffice, I saw the deceased and Mr. Fales standi 
tng in fixmt of Mr; Townsend's rtK>p-Tl shook hands with Mr. 
Austin amd had some conversation with him — soon after this, I 
^w Mr. Selfridge c^mmg from th^ north side of the Stat^-house^^ 
IMkI Mt4 Austin left n^, and widked quickly towards him, with his 
4suae Hfted.—rSdfridge took oijit his pistol, and shot at Att8tin-«-4it 
the same instant Austin was striking Selfridge with his cane. 

€rore. Which was first, the blow from the cane> or the dis* 
charge of the inatoH 

A. It is impossible for me to s«y. 

Gore. What did Mr. Selfindge do, when he first saw Mr. Austin ? 

A. When I first saw him, he was walking deliberately in a di*. 
rectioB towards the Branch Bank, his hands hanging behind him, 
sfil have observed him usually to walk; on seeing Mr. Austin, 
be faced round towards him. 

G9re. Did the fint blow hit Mr^ ScUridge ? 

A. I cannot say. After the pistol was discharged, Mr. Austin 
ftruck three pr four heayy blows, with, the cane, and Mr. Selfiridge 
struck two or three times wkh his pistol at Mr. Austin*s foce,' but 
i cannot say that he hit hiai-*«Mr. Austin saHied, and Mr. Selfridge 
'Ihrew his pist^ which pasted ^Q the left side ijf Mr. Austin wijtjivs. 
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. y^. Gen. How long had you been acquainted with the deceased ? 

j^, I never spoke to him above once or twice bdbre— -I saW 
jiim the ifirst time at his father's house^ by whom I was introdueei 
fo him. 

John Erving^^Svftim. 

Gore. Where was you on the fourth of August ? 

ji. I was at Na 1, Suffolk Buildings. 

Gore, Please to relate what you saw. 

ji. I saw Charles Austin and Mr. Fales go down State«stfee^ 
^d very soon after saw them return— I observed Aust^ to have m 
9tick much larger than he usually walked with-*-I called a young 
man from the adjoining room, and soen saw Ausdn with his caM 
raised, moving from the $ide pavement, at a quick pace, but nbt 
running, towards Mr. Selfridge,'who had his left arm lifted as if to 
parry a blow— 4ie took a pistol frcmi his right hand pod^et and 
fired under his arm. The first blow and the firing of the {^ttldi 
seemed to be at the same instant, Austin macb a second bfew^— * 
Selfndge held up his arm to defend his head, and threw his plsttl 
lit Austin. At the fourth blow Sielfridge caught hold of the Hkk i 
Austin recovered it and fell immediately after. 

jDesrttr. Were the blows heavy ? 

ji. They were^-^he first was a violent one>^I do tiot kttOW 
what part of Mr. Selfiridge any of the Uows hit. 
H^tUum Schafh-'^woTtk. 

Gore. Did Mr. Chas*les Austin purchase a cane of yoa tm tlie 
fourth of August. 

wf. About a quarter past ten, became into my shop, tfidpickei 
9Ut a cane — he bent it and asked me if it was a strong <mef an4 
would stand a good lick— I told him it wouldv 

Gore. Of what wood was it made f » 

^ji. It was a good piece of hickoi^-h-h^nry finr Udfiory.^^-I toI4 
him it was as good one as I had in the shop. ^ * 

[The stick was handed to the witness, and he declared it to be 
Ihe same he had sold Mr Charles Austin.] 

Gore. What sticks had he usually bought of you ? 
' j1. He had usually bought small Incfia joints. 

Jtt. Gen, Did you never sell him any fcnit India joints i * 

A. Never. 

Ah. Gen. How long had you sold canes to Mqi ) 

A. About six monthSi. 

Gwe. How often had you sdd canes to hitt ? 

A. As often as once a week, and always small bamboos* 

Sel. Gen. Were there any larger slicks in the bundle ? 

A. There were. The one which Mr. Austin selected^ vat th# 
wcond he took hold of. 

Lef9i9 Ghuer^^Swcm. 

Gore. Please to relate tf hat you l^i^w relatift to tf»s traMlO' 
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S% TRIAL OF T. O. SELFRIDGE, ES^. 

A. I went into State-Street on the morning of the 4th August, 
expectii^^ to see something take place. I was standing near the 
liead of Congress-street, in State-street, When Mr. Selfndge came 
down from his office, in a direction which would have brought him 
to the Suffolk buildings ; when he came opposite Mr. Townsend's 
shop, a young man stepped quickly off from the ude-walk, with 
his cane lifted ; Selfndge had his hands behind him, but suddenly- 
turned ; when the deceased came up to Mr. Selfridge, he struck 
him on his hat— 4he deceased stepped out very quick, raising bis 
cane as he went along ; while he was aiming the second blow, 
Selfridge presented a pistol and fired it ; he afterwards threw away 
the pistol, while Austin continued striking him. 

Parker J. Where was you standing during the tranbaction ; 
had you a ^1 view of the whole ? 

w#. I had. I stood at fifteen feet distance from the parties, and 
I kept my eye steadily upon them* 

Parker J. Was there a blow struck befi>re the pistol was fired ? 

jA, I am confident there was one blow before the pistol was 
discharged, and that it was a violent one, sufficient, I should be- 
Keve, to knock a man doMm that had no hat on ; Mr. Selfridge 
stepped back one pace, after he had turned, to take a position as it 
were to fire. Austin struck three or four blows afterwards before 
the blood issued from his mouth, and fell ; I went to his assistance, 
and with the aid of Mr. Scollay I carried him into Mr. Townsend's 
shbp. . Doctor Danforth shortly after came in, and I held the de- 
ceased up, took off his neckhandkerchief and hat, and stripped his 
fthirtdown to find the wound ; Dr. Danforth presently discovered 
#iat the person was dead. 

Q. How far was you fi*oni the Defendant when he fired his pis^ 
tol? 

Jl. I was not further than from here to the Judge (about fif- 
teen feet.) 

Q. How fkr was you from the parties when the affray began ? 

A. About as far as from here to the comer window (about 
thirty feet.) 

Gore. Did you go upon 'Change with the expectation of seeing 
an affi:^y ? 

A. I went there on purpose to see it, though I own I might 
have been better employed. I had observed old Mr. Austin to go 
three or four times up and down the street, and I followed him, 
expecting that a fr<u:as would take place between him and Mr. Sel- 
fndge. 

Att. Gen. Were there many people on 'Change at the tmie this 
transaction took place ? 

A. There were a good many about the Suffolk buildings an^ 
United States Branch Bank ; there were not many near the spot f 
there were none between me and the parties 
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TRIAL OF T. O. SEXFRIDGE, JESQ. m 

Q0 You say you saw Mr. Austin several times ; ^d you! s^ 
him after the &ct ? 

vf . I saw him several times between eleven and one o'clock—-! 
saw him go into Russell's Insurance Office a litUe before one : m 
few minutes after his son's death I saw him i)ass up the street. 
Q. Did you see Selfridge ailer the affray f 
wf. I paid no attention to him^ though I heard several persons 
call out to seize him. 

Parker J. Were there any words before the blow wa» struck or 
the pistol went off? 

wf . I cannot say that there were any words spoken ; if there 
were, I did not hear them ; there was not time for many words^^ 
the thing was done instantaneously. 

Gore. If any words Were spoken, were you in such a situation 
that you could have heard them ? 

j1, I heard none, for 1 kept a reasonable distance* 
Dexter dedired the Sheriff to send for gelfridge's hat into Court. 
The hat being produced : 

Parker J. Did you observe the hat was broken from the first 
blow ? 

A. I cannot say that I did ; the whole was in a state of confu- 
sion. 

John C. rforrew— sworn. 
Gore»' ' Did you see the bk>w on Selfridge's head on the evening 
of the fourth of August ? 

A. I did. I was called on the evening of that day to visit him. 
I found a large contusion which he had received on his forehead, 
about the middle of it ; it was three inches in length, two jp 
breadth, and one in depth. It was in my opinion so serious a 
wound, that I thought it necessary to let blood, which was done 
that evening. 

Q. Was the skin broken through ? A. No, I think it was no^ 
Dexter. Was the blow in such a situation on the forehead, that a 
man with his hat on could possibly have received it, except 
through his hat ? 

ji. No, he could not ; he must have received it through his hat. 
The skin was not broken, and it was impossible to say what would 
be the consequence if the hat had been off- 

Dexter. If Mr. Selfridge had a hat on must the blow have been 
struck upon the hat ? 

A, Yes. The centre of the blow was about the turn of the 
forehead, part in front and part under the hair. 

Dexter, I ask whether if such a blow, given on a man's head 
without a hat, would probably have fractured his skull ? 
, Att. Gen, I object to this, and ask the Court whether it is prop- 
er to put a question for the opinion of a physician ? 
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Pwther J. A phyuclan may, I think, be questioned as to the 
probable effect of a wound. I understand this to be the practice. 

Att. Qm, Is it not more proper for the Jury to draw from tlic 
|kcU what would be the consequence of the blow ? 

Gore, Every man cannot judge equally for want of anatdmical 
knowledge. 

Parker J, I think a phyMcian may declare what in his judg- 
iment would be the probable effect of a wbund» but not as to the 
force of a blow. 

Dexter, I will submit the feet to the Jury; 
Lcnvie 6^^— called agfun. 

Parker J. Was the Defendant's hat on when the deceased 
struck the first blow ? A. Yes. 

Dexter. Did he strike directly upon the hat ? A, He did. 
Z^r. ^Tarrfn— called again. 

Gore. Do you think the blow would have fractured his skull if 
the hat had been off ? 

A, I cannot bay whether the blow would have fractured the skull 
•r not. It was on a part of the skull that is very liable to be frac- 
kired, as the bone is thinner there than in any other part of the 
ikuU, and was the hat off it is not unkkely that it would have caus* 
ed a fracture ; but it is impossible to say what would have beeA 
tte effect. 

Parker /• Was the blow difectly in the front of the forehead I 

A, About the middle of it. 

Parker J. You say that the length of the wound was three 
inches, the breadth two, and the depth one— ^o you mean by the 
^ptht that the depth of the bruize was an inch below the surface of 
iRe skin? 

A, The sur&ce of the skin on that part of the forehead where 
the blow was, is about a quarter of an inch from the bone, the swel« 
ting was perhaps more than half an inch ; the depth therefore was 
from the sur&ce of the swelling to the bone near an inch. 

Parker /. There was then no wound) but a contusion only ? 

A. Yes, that is nay idea. 

Dexter. Was you acquainted with the I^fendant at college f 
Was not you his class-mate ? A, Yes. 

Dexter. What was his habit then as to muscular strength ani 
ittivityofbody? 

A. He was very feeble in muscular strength, nM>re so than any 
youngs man of his ^ze in the class, he must have been remarkably 
ao, otherwise I should not have recollected the difference. 

Dexter. Did he ever engage in any of the lOhletic exercises or 
HtnuseAienta of the college. 

AL Never at, I recollect. 
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JDexter, Do you know of his having lost the use of his limbft^ 
while you was there, by a fit of sickness ? 

j4. No, I have jio knowledge of it. 

Dexter. Have you known what was the situation of t^e wound 
«f which Mr; Austin died ? 

ji. I h^ve he^r^ my father describe it. 

Dexter. I wish to know whether a maji having received such 
^ wound which caused his death within five or six minutes, coidd 
have suffident muscular strength to have struck a blow to produdB 
^cb a wound as that on Mr. Selfridge's forehead, through a thick 
kat ? 

Jltt. Gen. That is a complex question, and is to be decided ra- 
ther by opinion than by matter of fac^t. It contains a perfect argu- 
ment. 

^tt. Gen. After a shc^ had perforated the left lobe of the lungf » 
would it be possible to give a stronger blow instantly after the wound 
received than the person could have given befpre ? 

p4irhr J. Is this not the same question ttat wa* asked Dr, 
Danforth ? all these things are conjectural, and the Jury had better' 
infer them from facts proved. 

WilUam RitchieTSyfom. 
* Gore. Have you got the hat Mr. Selfridge wore on the fpurtU- 
•f August ? ^. Yes. 

Q. When did you receive the bat ^ . 

j^. From Mr. Selfridge in pr^ison. 

Gore, f producing the hat.) I» that the hat he had on when the 
affray took place ? : , 

A. 1 presume it is ; it has a very similar appearance. When he 
9ame into my house the crown was j:^i8ed up, and it was indented 
here, and it was broken here, (jxiinting to the front of it} on the, 
edge of the crown in front, so as to see the lining through the aper- 
ture. , . 

Gore. {^Shenuing thefractiire of the hat on the forepart.'] Is not that 
the fore part of the hat, as this leather [jhat on the hinder part] markf 
• the part of the hat tjiat is worn behind I 

A. Yes, I think it is. .... 

Parker J. I think you observed it was indented on the fore side ? 

A. It was also on the back part, but I did not perceive it at the 
tome. I notfced it when it was given to me. 

Dexter. You saw the hat broken before Mr. Selfndge left the 
Exchange, and when he went into your house, did yoji not ? ' 

A. I saw the hat was broken before we left the street. When he 
went into my house I took the hat, examined it more .pai:ticularly^ 
and found it as I have described. 

Dexter. Did he not go immediately from the Exchange into youf 
house ? A. Yes, he did. 

Gore. Be so good as to relate what you know of the whtle trans^ 
action. 

I 
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A. I W2^8 Standing n^ar 'the Fire apd Mai^inc Insurance Office, 
with my face down the street, when a pistol went ofF. On hearing 
the report, I heard some one exclaim, " Selfridge has shot Austin, '• 
I^ was standing near the gutter looking down the street, and when I 
heard' the pistol discharged, ran to the spot from whence the report 
came : as I was going to it, I saw the parties engaged. \ did not 
then kpow it was Mr. Austin, Mr. Selfridge's hands were raised up ; 
bujt whether to strike or ward off blows I cannot say. When I got 
up to Mr. Townsend's shop, Mr, Austin had fallen. Mr- Selfridge 
w^a standing with his back towards the wall. Some of the people 
were abou£ taking him. Hie spread open his arms, and said, four or 
five tinges, " I ani the man." 

Gore. I)id any body advise Mr. Selfridge to go off the exchange \ 

^. Yes, I did. He declined it, and said he would not. I pre- 
vailed on, him to go abo.ut t^A paces, when Major Melvill came up 
tp him, and" sa jd, that after qomniitting such a qeed he ought not to 
go off. He said he did not mean to :/ but after some persuasion, T 
ind^^d him to move a little, but very reluctantly \^ and ydien he was 
as much as ten or eleven feet from the place,^ he said he would not 
go away, bu^ would go to my house, and in ^nakipg t}iat decljiratipn 
be went off. ,.,- 

Gore* Did Mr. Selfridge desire, any on? to go to the officei* of 
Justice, and inform them where he was to be found ? 

A* Yes, he did desire sopie one or other to say that he was gone 
to my house, and particularly to tell Mr. Bell, the Deiputy Sheriff, 
to come to him^ A little before I heard, the report of the pistol, \ 
saw Mr. Austin standing with two pther young gentlemen, n^ar the 
dppr of Mr, Townsend*s shop. It was almost a quarter of an hoOF 
l^efore, 

SioU Gen^ ©id Mt. Selfridge appear much agitated when you 
were endeavouring to persuade him to go off ? 

A, When I observecl to hipi that he was agitated, he said, ** not 
so mugh as you are." 

S^oL Gen. Did h^ inake use of this observation, that he knew 
what he had: done ? 

A. Yes, I believe those were the very words. 

S^ol, Geu^ When Mr. Selfridge sent the message to inform Mr, 
B9II where he was to b^ found, did you understand the reason of that 
to have been on account of an engagement tp dine ? 

A, No, I did not so understand at the time. Mi", Selfridge wa5 
engaged.tp dine at Julian's that day with Mr. Bellj| as I have since 
heard. 

SoL Gen^ Was the; message respecting that engagement ? 

A. No, to come to my house only* 

Att. Gen. I?id Bell, come ? 

A: I believe he did'; a number of officers came,. Hartshorn and 
others. 

SoL Gen. R the hat in the same state, as it was when you first 
saw it ? 



Digitized by VjOOQIC 

I ■■■iianr iriiiiB 



d 



^i No t exactly* The top part that is broken, tg th^ 'i(ani6. But 
t]^ part of the hat thalt was indented on the fore side then^ does toot 
ajppeat so itow. 

Gore, Did not Mr. Selfiridge desire thit the f)eople might bfe 
told that he was going to your houie ? ji* Yes, he did* 
Diihcan Jngrdham^ Esq, — Sworti* 

Gore. Did you on the ^th of August, desiit Mr. S^lfridgfe '<) 
tftte out an ^execution in a suit he had brought for you I 

A* No, it was on the Sunday evening before, on the tliird, that 
Mr. Selfridge was at my house in Medford. I desired him to get 
an execution for me at the clerk*a office ^t Cambridge, on a judg- 
mfcnt he had before obtaind for me. It was upon a mortgage ot a 
house in Concord. 

Att, Gen. Is this proper ? . 

Gore. I was going to shew the ttiotive Which induced Mr. Sel* 
fridge to go on 'Change on the 4th of August ;^hat it waS in co'nse-^ 
quence of an arrangement with Mr. tngraham, that he went there 
with the execution iti his pocket, and that Mr. Ingraham went 
there himfelf to receive it. 

Parker., J. I think this evidence admiflible. Proceed. 

A. He promised to go to Cambridge for it, and it was agreed 
that he fhould give it me on 'Change the next day* 

Deleter. Did you go upon tht Exchange, to meet Mn Selfridge 
there that iay ? , 

A. I went there twice to meet him, once before, and once aft^* 
the accident* 

Parietf J. t)o you fey It wa« agreed that Mr. Selfridge (hould 
*eet you oii the Exchange that dsiy \ 

A\ Yes, it was fo agreed, on Sunday night. 

Gore. Did you fend fome one the next day to the prifoil, to get 
the Execution ? A. No, I nfever got it, he fent it to an officer. 

Atti, Gen. Do you know that Mr. Selfndge did take out the 
execution on Monday morning ? 

Af. I know nothing about that* I know that when I went the 
rtkiiX. day to the office, the gentleman laid it was there. 

Parker^ «/• I believe that you had better prove this by another 
j^rfon. 

Dotftor Jamei Jackfow^yfotn, • 

Go^. Did you fee Mr. Selfridge in prifon on the evening of the 
fourth of Auguft ? A. Yed. 

Gore. Did you examine the Wound on his head ? A. Ves. 

Gore* Defcribe it and the nature of it. 

A. When I faw him it was almoft fix o'clock in the evening, 
llh'haps towards fun fet, four or five hours after the accident. 1 od« 
served a contusion on the forehead. It was about three inchei long, 
near two vride, and elevated above the surface of the skin about 
half an inch ; near the centre the skin Was broken, and it appeared 
to me to have been bleeding ; it was not bleeding when I saw it. 
He complained of great pain in his head generally, not onlr jn the 
part wkere he had received the blow, but through the whole head.. 
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Gore. Was he let blood ? 

yf»' Yes— he had also a blow on his arm, but it was not very coiT'' 
siderable. Shortly aftei* I thought in his partieulju: situation, it 
might be important to have his condition stated, and that therefore 
©ther physicians should be called in. 

Gore, Did you feel his pulse, was there any appearance of a fe- 
ver? y^. Yes ; a considerable degree. 

farker J. Was the wound so high on the forehead, that if a 
hat had been on his head, the blow niiust have struck his hat ? 

jf. Yes ; if he had a hat on, it would have covered the part 
where the blow was received. The highest part of the wound ex- 
tended a Bttle under the hair. It was oblique upon the front part of 
the forehead.' 

Gore. Was there not a question made at that time, whether the 
^kull was or was not fractured ? 

if . ' I do not recollect. When I say that, I do not mean that n» 
one Examined to ascertain what waa the state of the skull. 

Gore. I nieanf whether it was not a subject of consultation ? 

^. Every man examined for himself, and when they went away 
there was no doubt that it was not fractured. 
- Gore. What was the opinion of the physicians at that time, as ta 
the probability of his skull being fractured ? 

Parker J. ' That question was put before in another form, zni 
negatived. I thought it improper. The facts relative to , tlie 
wound should go to the Jury, and the inferences be dravm by 
•them. 

Dexter. Is not the human skull thinnest where the wound was ? 

^1. Yes— th6ugh the centre of the wound was not exactly on the 
thinnest part of the skull — ^the wound covered the thinnest part. 

Gore, Do you know any thing of the health and constitution of 
Mr. Selfndge ; are they uncbmmonly feeble ? 

A. I have known him sbme years back, and I know they were 
very feeble. I have had occasion to know the state of Mr. Sel- 
fridge's health for several years past, having attended" him profes- 
sionally. I recollect his telling me about four years ago, that his 
muscular strength was very little — that he was generally feeble 
frorii Ms having ait some former period lost the use of his limbs^ and 
that a boy ox fifteen years of age could manage him. I considered 
therefore his strength in the prescriptions I ordered for him, and 
from the renrarks I have made upon him, I consider his re- 
lation of his debihty to be true ; his mode of walking and general 
manner of carrying his body, also satisfied me of the truth of his as- 
sertions. 

Dexter. Did he not consult you about an apprehension he had of 
foosing the use of his Hnfibs, and some fears he entertained of a very 
great general debiUty > 

A. He told me as I have ihentioned, that he had lost the use of 
hfs limbs," but I do not recollect that he expressed any fear of the 
return of the complamt. 
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Gorf, Did you see that evening the hat Mr. Selfridge wott oo 
the day he was attacked ? 

>V. I saw a hat that was shewn to me as the one. 

Core, (stewing the hat) Does. this appear to you to be the hat ? 

yV. It has the general appearance of being the same. 

Parker «/• I do not think that any further testimony is necessa* 
ry about the hat. Mr, Ritchie's evidence appears to me to be fully 
;»ui!icient. 

Dudley Piciman^-^Swom. 

Gore. Was you in Mr. Lane's shop on the 4th •f August last ? 

^. Yes. 

Core. Was you there when the pistol was fired in State-street f 

^. Yes ; I was sitting in the shop with my face towards the 
street. 

Gore. Where was Lane then ; what was his situation 

^, He was sitting within his shop with his back towards the in- 
side door when the pistol went oflF, • 

Gore. You are positive as to this, that Lane was within the shop ? 

^. : Yes, I am. The door that leads ^ from the street, leads into 
Mr. Lane's house. ' There is a partition with a door that leads into 
the shop. He was sitting within the shop ; his back w^s against 
the door, and one side of him towards the street. When the pistol 
was heard, I said, " Mr, Lane there is a report of a pistol." He 
rose up, went to the door,' and F followed him. 

Parker J. Are you sure that Lane did not rise up 'till after the 
feport of the pistol ? 

J. I am positive he did not till after the report. 

Gore* Did Lane say any thing at the time ? 

J. He made some exclamation about its being a pistoL 

Gore. You say that you went out of Lane's shop with him — 
what was the situation of the parties ? ^ 

. ^. I followed Lane to the door, we went out almost at the very 
same time, I then saw Mr. Selfridge and another person near the 
middle of the street, between Mr. Lane's shop and Mr. Townsend's. 
Mr. Selfridge had his arms raised up to ward off the blows that Austin 
was giving. The blood was then gushingout of Mr. Austin's mouth. 
Mr. Selfridge retreated towards Mr. Townsend's shop. The crowd 
^thered around them, and Austin soon fell. 

Gore. You say that Lane and you went out of the dcor at the 
same time ? 

^. He was between me and the door, and I went out directly at 
kis back. 
^ John JBrown^^Swom. 

Gore. Did you live with Mr. Selfridge's father ? 

. W. I lived a near neighbour to him. 

Gore. Did you know any thing of his losing the U6e of his limbs 
ih the early part of his life ? ^ 

^* He lost the use of them in a great measure. 
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^. Gm. JMart ht went to Coikgc ? ^. Yes. 

^//. G^ii How lone I Ji. A Short time. 

Gorr. Was he aot ways a £eeUe aad ^Bf^yr yoong ifitn I 

A* A^Utt^l have known Inoi. I have kesri'd him compkod of^t 
hit great weakaesst and often expreM his &ir% that he should one 
day or other totally lose the use of his limbs« 

Parser /• What was the general appeartui«e of Ml". SelfHdge zH 
to strength ? 

A. He was not called so stout or strong as many^ 

Parktr /• Did he appear at ttoot and string as {>eo|>le usoaOj 
are of his age and make ? 

A. No* He was freed fiv>m military doty in e^nseqnence €^ his 
infirmity and weaknesstn his limbs* 

Doctor Isaac /?flii</-— Sworn* 

Gore. Did yo« examine the appearanoe ef Mr. Setfiidge's bead 
the night of the 4th of Angust last, after the accident of that day \ 

A. Yes. 

Gor-c* WtH yott pfesoe to relate th« state and conditio of it ? 

A. I ^ma in the erening requested by Dr. Jackson, to Yisit Mr^ 
Selfridge* I fotmd a large tumonf on the left side of tlie head. It 
was^most two inches and a hal^ long, one and a half wide, and con.' 
siderably ektated. He appealed to labour under a considerable 
accelenKion in the drculstions-^Hts puise was hsud and quick, sti 
much so that I thought it necessary h« should be bled* The oper* 
ation took place* He 8ai<^ he should faint, the pain in his head was 
so very violent, he lay do^i^n, but immediately rose again, saying he 
could not lay. His countenance was flushed. The inflammation was 
•o great that it was necessary to ap^y t^rf method to alleviate it« 
I did not see ham for a fortnight anerwatdft, the appearance of the 
wound was not gone^ round the part tvhete it itas inflamed the dis« 
coloration remained, and the tumouf wad not totally dispersed* 

Patket J* You say that a fortnight afterwards there were still 
visible markiof the Mow I 

A. Yet, very visible. There wa^ a small fisstutf in a right line* 
and the blow not havmg broken the lower integuments of toe hea^ 
the contusion was so mudi the greater : had the skin been broken^ 
the effect on the braih mig^t probably have been less. 

Dexter. Had this blow been directly on the skin, would it not 
have torn the skin ? 

Att. Gen. Stop. 

Porter J* It seems to me tlx^se afe facts to argue from, and oa 
which the jury will judge. 

Dexter. If the blow had been given withoiJt the intervention of* 
any substance, is it not highly probable that the skin w6uld have 
been more lacerated ? 

A. Certainly ; from the appearance of the contusion, it is proba- 
ble that sqch a blow might have fractured the skull. 

Soi Gen. Is it your opinion, that after a man haa r^e ived a 
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mortal wound in the luBgs^ it vould hsxe kit him th^pawer of mus- 
cular ac^on ? 

J, I believe that when, there is ai^ existing volition &r a musde 
to act, thougk a fatal wound be. reqwyed,. yet, that volitm existing 
at the time, and exerting itself on the muscle, would take sfTect* 
The muscular power depends on the quantity of btood w6en a per- 
son is in health ;. if a, dimiuutioa of the blood take place^ the 
muscles will be less full, and less extended, their force and power 
therefore decreaped, and as the puhnonary artery must ha^e beea 
injured, a great quantity of t)lQod muat have been discharged ;, by 
this the muscular strength must have been reduced t Wit a& thi 
would not operate on the arm till the blood left the nrnscles there, 
the blow might not have- been impeded, by the wound. If the voli- 
tion was instantaneous or contemporaneous, thq: stroke would descend 
with the whole force of the blow ; but if the blbw wa* given three 
or four seconds after such diminution of blood«^he could; not have 
§trucfe with such force. 

Dexter. If the party was in the act of striking, when he received 
the fatal shot, would, th^ blowr be equally forcible ?: ^. Yes. 

Dexter • But if it was a &w second*: after it woidtl be leas pow- 
erful ? 

ji. After tlie diimnutioaof blood in the muscFea, the blow 
would become weaker and weaker.. A wound sometimes increases 
muscular action.. I have seen persons, spring up four or five feetaf- ' 
ter receiving a mortal woimd. 

SoL Geiu I^ not diat the case, of persons who are woun&j in 
the heart ? 

A:* There is such, a sympathy between the heart and the other 
parts, of- the human system, that in. general there is instant death. 

So . Gen. Have you not known a person ^ %q be wounded in the 
lungs and yeit recover I 

/ij I have known a part of one of the lobes to be taken off and 
yet the patient recover. 

SoL Gen. Might not the immediate cause of the death- oF Mr. 
Austin have been the biwsting of a blood- vessel in oonsequence of 
the wound ? If so, might he not. have given the blow with his full 
power ?: 

A. When a ball paspes through a man, it is with such velocity as 
to cauterize the wound and prevent an instantaneous haemorrage, s« 
that it does not immediately diminish the muscular strength. 

Dexter.. 'Is it. not supposed that gun shot wound* usually take 
place without much pain? w. Yes. 

JVarren Button^ Esq. — Sworn. 

Gore, Did you see Mr. Selfridge walking down State street, on 
the morning of the 4th of August last ? //. Yes. 

Gore. Was it immediately preceding this rencontre ? 

A. I presume not one minute before. 

Gore. What was the position of his hands i 
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A* I cannot recollect with certainty. It is in my mind, tka^ 

they were cither, folded or hehind him under his coat. The sub 

shone in his face, he had his hat over his eyes, and his arms as I think 

folded hehind him. I had hardly turned my eyes fr9m him when I 

'iieard the pistoL 

Lemuel ShaWf JSlrj^-^wom. 

Gore* Did you receive an execution from Mr. odfridge after he 
was in prison I 

A* Yes. I recollect that on Monday the 4th of August, after he 
was in piison, I inquired of him whether he had any services for me. 
He said Yet. I called on him the next morning and took froM 
'him a writ of possession in favour of Duncan Ingraham Esq. 
against Oliver Williams of Concord ; and he requested me to dc: 
liver it to Mr. Ingraham. 

Gore. Do you recoUe:ct the date of that writ of possession ? 

/I. No, I do not. 

SoL Gen. Did you see the Defendant on' the fourth of August 
iM^fore the meedng between him and the deceased ? 

A. I occupied the same office with Mr. Selfridge. He came to 
town on that day from Medford, between nine and ten o'clock. He 
sien^oned the subject of his controversy with Mr. Benjamin Austin. 
The chief that I heard was when Mr. Richardson was present 
Being engaged in business, and having known the affair before, I did 
■ot pay much attention to the conversation at that time. There 
' was a boy in the office at the time. 

SoU Gen. Did you see any pistol m the office that day ? 

A. I do not recollect seeing any that day. He had kept for 
naany months before a pair of pistols in an open desk in the office. 

Gore. Did he usually carry pistols with him in riding to and from 
Medford ? 

A. I do not know that fact, he usually set off for Medford after 
sun set. 

Aft* Gen. Was you in the office when he went out to go on 
change \ A. Yes. 

Gore. Did you go with him ? 

A. No. I did not go till after I heard the report of the pistoL 

Gore. What was the form of the coat Mr. Selfridge had on, 
was it a fly coat, or a short one ? 

A. No, it was a common long coat ? 

Gore^ Were the pockets behind ? 

A. I recollect there was a pocket inside, in which he usually kept 
his pocket-book, but whether there were other pockets, or whether 
they were out-side or in-side, I cannot say. 

Gore. What is the usual manner of Mr. Selfridge's walking ? Is 
it with his hands behind him ? 

A I think he generally rests his hands in some way or other \ 
either by folding them before or behind him, or supporting them 
in the arm-holes of his jacket. 
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Sil, Gen. Should you know one of those pistols, if it was shewn 
ib you ? 

J. I think I shoiilcl. They were steel barrels— whfit are'gencralljr 
Called screw-barrel pistols. 

SoL Gen^ [ Shewing the Justol which Mr. Selfridge had carried^ 
lu that one olthera ? 

ji I think it is— I have no doubt it is one of the same—^It is the 
same sort, but there may be inany others of the same kind. 

Dexter, Do you recollect this double guard ? [shewing tVj 

A. Yes, I do. After hearing the pistol I ran out upon the ex- 
bhange, and saw Mr. Selfridge; 1 observed a break in his hat, and 
saw something through ik. 

Gore. VVas there any more than one pistol at a time in the desl^i 
as you say he had two ? 

A. I do not know how it was generally. 

Gore. Did you frequently see only one \ 

A I think I have. But I should not very disUnctly ki^w, for a^ 
the two cases are of woollen, and connected by a string, I should not 
easily know, unless I took up the cases, whether there were two, #r 
Ihere was only one. 

Henry Cabot^ i?^^';— Sworn, 

Gore. Had you any conversation with Mr. Selfridge on the mora- 
ing of the 4th of August, on the subject of his controversy with Mrt 
ft. Austin? A. Yes. 

Gore. Please to relate What he told you. 

Att, Gen. t must object to evidence as to What the Defendant said 
to any person respecting this matter, before it took place, unless, 
when his confessions are given in evidence against him, and thca 
what he said at the same time may be inquired of, and shewn in 
his favour. But to produce his declarations in testimony as to what 
tie said before the fact, to establish the quo animoy is not otherwise, 
admissible. 

Gore. I will then inquire only what Mr. Cabot told him ; which 
I understand to have been to this effect : that he was that day to be 
attacked by some one who would be procured or hired to t>eat him. 

Parker J. As the having a pistdl, and conversations before the 
Defendant went on change have been shewn, I do not see but that 
ihe Defendant may now shew that it was necessary to put himself 
upon his guard; 

A. In the morning before this a#alr took place, I netified bim 
that he was to be attacked by a bully hired for the purpose. I drew 
this inference from a conversation with Mr* Welch. 

Att, Gen. l have a motion to nlake, that this may be considered 
As a transaction from the 1st day of August, to the day of the af- 
fray, &c — ^it is in wridng, and I shall use it bye and bye. 

Gore, if you will connect it with what passed in July, I tiafe-^- 
^bjectioit. 

K 
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^t, Cefi. I ctnnot say that I can do that, as I have n6 
knowledge of any transactions in July being connected with 
that of the 4th of August. But if there be any connexion I have no 
•bjection to going back to January. 

Parker J, If the evidence offered be as to any information giy- 
cn to the Defendant, of his being about to be attacked, so far as it is 
necessary to go back for that purpose) I see no impropriety in it- 
But I cannot permit improper testimony to be given, though it be 
agreed to by the parties. 

jttt. Gen, Can we not ask questions, in order to shew that the 
Defendant dkl not believe this was a reality ? 

Parker J, Yes. But as to going back,, I do not see where 
Ihe eounsel mean to Kmit their inquiries. However, it is unnecessary 
to decide now, how far they may go back- The information of an 
intended attack, though previous to the aiH^y, may, 1 think be re- 
ceived. 

Ait, Gen. How came you by your knowledge ? 

A. From a conversation with Mr. Welch in the morning. He 
informed m^ that Mr. Austin, s^ior, had said to him that he would 
have no personal altercation with Mr. Selfridge, but that some one 
would take him in hand, who was able to handle him. The idea 
conveyed to noe was, that he did not think himself able to contend 
with Mr. Setfridge, but that he would procure some body nearer 
his match, or one who was able ^^ope with him* 

Parker J^ And this you infonRd Mr. Selfridge of ? 

jf. Yes, T did. When I told him he was to be attacked by some 
•ne, I thought it would be some bully, trom my having seen, as I 
came down the street, a stout, athletic person with a horsewhip in 
ft» hand, standing near- Mr. Selfridge's office. 1 mentioned this x» 
Mr. Selfridge, but he said there was no danger of that man, as he 
was a client of his. 

An. Gen. What did Mr. Selfridfi:e say to this ? 

A, I 4o not recollect the expression exactly ; but he bowed his 
^ead sm^ gave me to understand, that he knew what was to 
iiappen^ or had been previously notified, or was ready, or some^ 
thing to that effect ; I do not recollect the words he used. 
J6hn BrooX-*— -SwDrn. 

OwTi Was you in State-Street on the 4th day of August last. 

A, I was. 

Gore. Did you see this affray I A. A part of it. 

Getre. What part ? A. Nothing 'till after the pistol was fired. 

Gore. Did you see Mr. Selfridge before that going down tbwaidfr 
tfce exchange ? A. Yes, I did. 

Gore. How was he walking ? 

A. Slowly and with his hands hanging loosely behind him, out- 
t«*Me of his coat. 

Parker J. Did yw see Ws huids 1 AL I4id, 
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ijPLrker J. Had be a pistol in one ? J. N09 he had not. 

Gore. When did you lose sight of him ? I 

ji. When he got one third across the street. As long as I saw 
him> his hands were behind him, ami without a pistol. 
Mr. French , called agaim 

Parker /. Have I rightly understood you, that Mr. Selfridge's 
liands were outside of his coat, and that he took the pistol from 
his pocket. 

ji. His right hand was in his pocket ; his left hand was held 
«p. I am clear I saw him put his hand in his podat and take out 
the pistol 

Gore, Before J proceed in the defence, as we have 410 wclosiyl 
«ur evidence, I will beg leave to read one or two authoriticf . 

Mr. Gore read from Grotius, book 2, chap, i § 3 page 7. 

" We have before observed, that if a man is asiautted in such a maniiAr^ 
that his Ufe shall appear in inevitable danger, he may not only make war 
upon, but very justly dettroy the aggreitsor ; and from this instance^ which 
every one must allow us, it appears that such a ^ivate war may be Juit 
and lawjiil / for it is to be observed, that this right ov prt^ty oi^e^ defence 
is wh^^t nature has implanted in every creature, without any reg^ard 10 i&e 
intention ot' the aggretar ; for if the person be no ways to blame, as for ia- 
stance, a soldier iQflon (^ty / op a roan that should mistaie me for another, or 
one distracted, or a person in a dream, (which may jxvssibi) happen) I d('n'*t 
therefore lose that right that 1 have 0} 4elf-deftnce 3 for iv is sulficient that 
1 am not obliged to suflTer the wrong that he intends tne, fie more than if it 
was a man's beast that came to set upon me." 

Ibid. § 6. page 10. " But what shmH we then say of the danger of losing 
% lifnb, or a ftumJmr P When a member, especially if one of tlie /trinctpul, 
is of the highest consequence, and even equal to life itself; and 'tis besides 
doubtful whether we can survive the loss ; *tis certain, if* there be no pissi* 
bility of avoiding the misfortune, the criminal person may be latofully and 
instantly killed." 

3. Grotius. chap. 1. §. 2. page 3. ** Wherefore, as we have remarked 
elsewhere, if I cannot otherwise save my kfe, I may by any force whatever, 
repel him who attempts it, though perhaps he who does so m not any ways 
10 blame. Because this right does aot properly arise from the other's crime ^ 
but fram that prerogative, with which nature has invested me, of defending 
myself." 

, Att. Gen. We have some witnesses to examine in behalf of the 
Commonwealth, and who we beg may be called. 
WilUam Donninon^jun.^'-^yfoni, 

Sol, Gen, Relate what you know of this transaction ? 

ji. I do not know any thing of the transaction in State-street ; all 
tliat I know is as to the circumstances prior to it. 

jitt. Gen, Do you know whether young Mr. Austin was known 
to the Defendant or not I 

A. Yes. About three weeks or a fortnight previous to the circunrt- 
stance takiiVg place in State-street, I was walking with Ch a*les Aus- 
tin down Court-street, near Mr. John Philli])s* office. Mr Self ridge 
met me and inquired respecting my father's health ; while I stop- 
ped to speak to him^ Mr, Austin passed on> and Mr. Sdfridge, point-r 



Digitized by 



Googl^g 



. ^ ._. .!*.. .x^.. - 



"V TRIAL OF T. O. SELFRIDGE, ESQ,^ 

ing at him as he left me, asked whether that was not young Austin, 
or something to that effect, I do not recollect exactly the words, an4 
1 replied that it was young Austin. 

^/r. Gen. Was there nothing more said ? 

jf. That was all. It appeared to me to be a transient question. 

Dexter, Was young Austin a likely young man, and any way 
particularly neat in his dress, so that it would lead any one to asfe 
who he was ? ji. He was always very nice in his ^}erson. 

^U, Gen, What Was his age ? 

jf. About eighteen years old. 

Dexter, Was the question asked by Mr. Self ridge pf you, ^ Who 
is that young man ?** or ** is that young Austin ?** Which of the 
two questions did Mr. SclfHdge ask ? 

ji. I think it was " Is that young Austin ?*• But cannot be pre- 
cise that it was. I am not sure which it was. 

Sol Gen. Did you sec any thing of young Mr. Austtn on the 4th 
pt August ? 

./f f did. About or just after 12 I met him with young Mr. 
Fales, in C'ourt-Strect, near Concert HalL We concluded to go in, 
and I sat about a quarter of an hour, and after that, we went to my 
Father's house, and staid there till about 10 or 15 minutes after 
fne Thjt bell \yas ringing for one o'clock while we were standing 
at the door. He apd young Fales went away together, leaving me 
at home. 

Foreman of the Jury^ Did you observe that he had a new stick I 

yf« I did. He told me he had made a purchase of it that morning. 

jftt^ Gen. Did you go down upon change with him ^ jf. I did not. 

Jtt, Qen. Had you any conversation with hinft about the differ- 
«D|ice between his father and Mr. Selfridge ? 

jf. I think I merely mentioned the circumstance in walking np 
Gornhill ; he seemed to treat it very lightly, and observed, that he 
could not with propriety resent it while in college, but after he came 
out of college he would not suffer any thing of the kind to be said 
with impunity. I think that was all that passed on the subject. 

Dexter. Did you not ask him why he bought that stick ? 

A. No. I knew he had broken his own stick the Saturdaj 
l^fcfore. 

Gore. Did you ever s^ee him with so large a stic|t before^ 

jf, I never did. 

T/ie Reverend Charles Lowf//— -Sworn. 

Sol, Gen, Did you see Mr. Charles Ausdn on the day he died ? 

.f. 1 believe I did. 

Sol, Gen, Where did you see bim ? 

A, I called at the house of Capt. Prince that morning, to iiw 
4|uire after the health of Mrs. Prince, and there met with a young 
man who wa| introduced to me as Mr. Austin ; I had never seei^ 
^lun before^ and I conjectured then that he was the son of Mr.£^j%9 
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min Austin. I was there about half an hour, and had considerable 
conversation with him. He appeared to me to be a pleasant young 
man, and made a favourable impression on my mind 

Sol, Gen, Whtn was this I ji. About eleven o'clock. 

Sol, Gen, Do you recollect whether he had any weapon with him? 

ji, I remember he had a cane ; the reason why I took notice 
of it was, a youtig daughter of ('apt. Prince's had some conversation 
with him about the cane, and I believe al)out some letters on thfe 
head of it. I remember only that it was a black one. 

'Vo/« Gen. Did you see or hear any thing at that time about any 
•ther weapon, pistol, or any thing else ? 

ji. Nothing at all. I did not see op hear of any other weapon. 
When I l^eard of this event, I said I believed this must have been 
the young man I saw at Capt. Prince's. 

Sol Gen, Did he go out and leave you there ? 

^. I believe I left him there. 

SoL Gm, What time of day was this? jf. I cannot recollect; 

SqI, Gm, Was it about the middle of the day ? 

ji, I should suppose it was a little before noon. 

Ml. Gen, The evidence we propose now to offer is this :— Its na* 
tare and tendency will appear from the motion 1 now make, which, 
for the purpose of being explicitly understood, I have reduced to 
writing, and beg leave to read. 

" James Richardson, having, on a cross examination by the De- 
fendant's Counsel, said that the Defendant a few mirutes before the 
feet of killing had said that Austin had abused his professional char- 
jicter by saying that an action he had brought for a tavern keeper 
against Austin, would not have been brought but for the interference 
of a damned federal lawyer ; that he could prove it to be false, and 
had him hi his power ; that he had applied to him, and he had con- 
^sed it and refused to publish it ; that the advertisement that day 
published was overpowered by that slander ; and having sworn Dun» 
can Ingraham and Lemuel Shawj to prove the design he went on 
Change withy^md having produced Henry Cabot to prove that he 
told Selfi idge that morning that an attack would be made on him, 
and having produced Lemuel Shaw to prove that he commonly 
carried pistols to guard himself when he went out of town :— -The 
Government now offer evidence to prove that this threatening t^ 
defend himself was from his imlawhil intent to draw the father of 
the deceased or his &mily and friends into a mortal combat, with a 
design to destroy the life of any one who should be so dra^vn in ; 
that in pursuance tif this design he had within a few days previous, 
on the 1st and 2d of August, sent letters and messages to B. Aus- 
tin, the father of the deceased, to provoke hinr to a combat, and that 
he was under no fear of an assault but what arose irom his own 
,seeking, and from what he inten^ded. by the advertisement he ha4 
jiublishe^ on tteit day.*' 
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I do fiot pledge myself that the witnesses will support this to tli^ 
faU extent, but if I did not suppose they would in a great measure, { 
would not waste the time of the Court in hearing it, nor unless 1 be- 
lieved it to be pertinent. 

Oore. I do not exactly know from the course this cause has ta- 
ken, that we ought to object to this motion, because our desire is, if 
it be consistent with the rules of law, to go into dXl the anterior ctrr 
cumstances. 

Parker J. My own opinion is, that nothing is proper evidehce 
excepting what took place on the same day or very shortly before ; 
and more particularly that any thing which goes to shew a previous 
<^rrel with another person, or even with the same person, is not 
proper ; the law being clear, that no provocation by words will justi* 
fy blows. It therefore appears to me that this sort of evidence woul4 * 
not be proper. But as the Government, should I so decide, could 
not have the question revised in case of an acquittal, I do not wish to 
decide it ak>ne, but am desirous to I'equest the aid of the Chief Jus- 
tice, who is in town. 

jin. Gen. I would wish to hear the o^nion of a full Court If the 
«^dence is admitted wtx>ngfully, the. Defendant can have the opinion 
of the whole Court. But if the Chief Justice should come in, I know 
»ot whether, not having heard the antecedent evidence, he would 
be competent to decide on the admissibility of the evidence pro- 
ppsed by the motion I have submitted, 

•Parker J. I should not have proposed inviting the Chief Justice 
to come into Court, had you not stated in your motion all the cir- 
cumstances on which you ground it. 

Gore, I was dbwit remarking what was our peculiar situation : 
wkile we have an earnest desire to shew every thing that relates 
Isftck, and thkik it had better be admitted, we have hr«d an inti- 
mation from the Court, that this would be improper ; we wiil 
accede, to the motion, under this condition, that the Counsel for 
the Government will not object to what we may adduce. But it 
seems to be impHed by the terms of the motion, that that part 
of the examiaation which went to wl^t was prior to, and not a part 
of this transaction, was ifitit)duced by <us. That is a mistake. 

jitt. Gen, I do not say so*«4f I am mistaken X wish to be cor- 
rected. 

Gore. The words of the motion are* <<thflt James Richardaoi^ 
liaviag on a cross eKamination by the Defendant's Coimsel." £ve^ 
ry thing th«^ came out was &om Rkhardson, who was called by the 
Government. He was tlieir witness* We waoled to go into tl)e 
^uesticoi, and were not permitted. I mention this merely to rebut 
the charge of any thing having proceeded from us.. We consent 
that every particular antecedent U> the rencount^ shall be gone in^ 
to without keeping back a tiftle. 

Jitt. Gen. If the Court are willing to adnut ibe vhnle I have OQ 
objection. 



^ ^ . ,. . Digitized by Google , 



TRIAL OF T. O. SELFRIDGE, BS* f5 

Parker /. I do not think the Court ought, if it be not admissible, 
U) receive it as l^al testimony, although it be 90 agretid hf tine 
touDsel on both sides. 

Jtt, Gen, I do not believe it would take up a quaiter ^ an houp, 
#r near so long as debating it. It may however go to the Jury bf 
eonsent of parties, and I am willing that this motion, as it is on 
|iiper, and the evidence in support of it, should afterwards be laid 
before the whole Court, if the Defendant be found guilty. 

Parker J. Do you cdnsent that the evidence shall be gone 
into ? [io the Defendant's Counsel.] 

Dexter. If the whole of the antecedent circumstances may be 
gone into ; upon that condition, 

Jtt. Gen, I wish to be set right if I am wrong, and as my voice is 
Vf ry feeble, and tlie gentlemen on the other side are at some distance, 
I wish also to set them right, for I find that they misunderstand 
what I say, and therefore 1 will turn rather more towards them. I 
wish to be corrected in our facts if they be not so. I have said that 
« Fames Richardson having on a cross examination by the Defen* 
dantS Counsel." I did not mean this as a charge against them. 
Bnt I will appeal to the minutes of any person who is taking notes, 
if all that Richardson said respecting Mr. Selfridge's being the 
dflmned federal lawyer did not come from questions put by the 
Counsel on the other side. 

Dexter, You say you wish to be set right, and therefore I only 
mention that Richardson was called by the Attorney General tft 
testify to the conversation* He did so at the request of the Attorney 
General, and when cross examined by . tlie Defendant's Counsel 
they proceeded as to the same conversation. It was to facts 
Which made part of the same conversation that they examined. 

Aft, Gen. As there is some doubt respecting the right to go in* 
to the evidence proposed by the motion, I shall read some authori* 
ties which 1 think pertinent tO the question. The first is from 
,1. East's C. L p. 239. 

•« In no case, howc\*cr, wiH the plea of pM>TOcation avail the party, if it 
were sought tor and induced by his own act, in order to aflbrd hipi a pre* 
tence for wreaking his maHce. As, where A. ahd B. having fallen out, A. 
8a>s he wilt not strike, but will give B. a pot of ale to touch him ; oa 
which B. strikes A. and A. kills him : this is murder. And in all cases of 
provocation, in order to extenuate the ofl^nce, it must appear that the par* 
tf killing, acted upon such provocation, and not upon an old grudge ; fgr 
then it would amouiH to murder." 

I expect by the^testimony proposed to shew w^ old grudge ar 
gainst the father of the deceased ; and that the advertisement, from 
lis common and usual effect, which the Defendant published that 
moraing, must have been published with aii intention to provoke a 
quarrel, and that his intention ftirtherf in going armed in an un* 
iiwful, not to say felonious manner, was, to resent whatever he might 
cdiiceivc to be an mjury to his person ar character. 
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I will now read from 1 Hale's Hist* P. C. p.-457. After %ptdk^ 
ing of a killing on a sudden provocation, the author proceeds : 

«« Admitting' it would not, in case there had been a strikinjjr with such 
Ml instrtinient» as necessarily would haVe caused death, us stabbing- with a 
sword, or pistolling^ yet whether XWi» striking,* that was so improbable to 
cause dcaih, will not alter the case ; the Judges were not unanimous in it; 
aiul in respect, that the consequei^ce of a resolution on either side vug 
g^rcat, it WAS advised the King should be moved to pardon him ; which 
was accordingly done.** 

• ** A. and B; are at some difference, A. bids B. to take a pin out of the 
sleeve of A. intending therebv to take an occasion to st ike <»r wound B. 
.which B doth, accordingly, and then A. strikes B. whereof he died ; this 
was ruled Murder 1. Because it was no provocation, when he did it by the 
couHcnt of A. 2 Because it appeared to be a malicious and deliberate ar- 
tifice, ihereby to take occasion to kill B." 

The principle is, that when there is a mischievous intention of 
killing, and in consequence of that a man does a deliberate act with 
intent to take occasion to kill, it cannot be excusable homicide, but 
manslaughter, if not murder. 

1 Hawk. P. C. B. I. c. 31 $ 20. *« As to murder in the first sense^ 
such acts as shew a direct and deliberate intent to kill another, as poison- 
in^-, stabbing, and such like, are so clearly murder, that I know not any 
questions relating thereto worth explaining." 

«• But the cases which have borne dispute, have generally happened ii( 
the following instances. — First, in duelling.—- Secondly^ in killing another 
without any provocation, or but upon a slight one.— Thirdly, in killing one 
whom the person killing intended to hurt in the less degree." 

Sec 21. *• As to the first instance of this kind, it seems agreed, that 
whenever two persons in cool blood meet and fight on a precedent quarrel, 
and one of them is killed, the other is guilty of murder, and cannot help 
himself by alleging that he was first strtick by the deceased ; or that he 
had often declined to meet liim, and was prevailed upon to do it by his 
importunity ; or that it was his only intent to vindicate his reputation ; or 
that he meant not to kill, byi only to disarm bis advei-sary : For since he 
deliberately engagced in an act highly unlawful, in defiance of the laws, he 
must on his peril abide the consequences thereof!^ 

Sec. 22 " And from hence it clearly follows, that if two persons quar- 
rel over ni^ht, and apjxnnt t^^fight the next day ; or quarrel in the morn- 
ing, and agree to fight in the afternoon ; or such a considerable time af- 
ter, by which, in common intendment, it must be presumed that the blood 
was cooled, and then they meet and fight, and one kill the other, he is 
guilty of murder." 

Sec. 23. ** And whenever it appears from the whole circumstances of 
the case, that he who kills another on a sudden quarrel, was master of his 
temper at the time, he is guilty of murder ; as if after the quarrel lie fall 
into other discourse, and talk calmly thereon ; or perhaps if he have so 
much consideration, as to • say, that the place wherein the quarrel 
happens is not convenient for fighting ; or that if he should fight at pre^ 
sent, he should have the disadvantage by reason of the height ot his 
9hoes, 8;c.'* 

• Thrcming a broom staff. 
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It is easy for the Court to see that the defence intended to be set 
(ip is, that the Defendant killed the deceased on a sudden provoca^ 
tion ; and that it is designed to maintsdn this on two principles ; iii 
the first place, that in all assaults, the person assaulted has a right to 
kill the assailant : secondly, that if the assalilt be such as to endah- 
jfcv the party attacked, he is then excusable, and j)ei*haps justifiable 
in killing in his own defence* This is answered by observing that the 
excuse or justification of self-defence is taken away from ihe Defen- 
dant when it appears, that he saiight the quarrel, and went out ex- 
pfecting it ; or that he armed unlawfully, and then did any thing to 
provoke an affray. Thiis far the evidence proposed would shew that 
the Defendant published an irritating advertisement, in which he 
called the father of the deceased a liar, scoundrel, and coward. I 
have to submit it, whether that is not evidence of its being done to, 
provoke a quarrel. Should I be told that it is not to be deemed so^ 
I will desist. But they have proved from the testimony of Mr. Ca- 
bot, tliat he told the Defendant, that he expected Mr. B. Austim 
was going to get some bully to handle him, probably to chastise hinie 
9n the Exchange. Then the evidence will shew, that he went on 
'Change unusually armed. There may be such a tirhe in which a 
man may thus arm ; but it could not be necessary at noon day, aiii 
when going on so public a place. . T^he next evidence is that he ex* . 
pected this combat, not (rono. the father, but from some other person^ 
and ^enl out with an intention to kill such person. I say th^n that 
he went out with aii unlawful design; They have put it on his goin^ 
there on a lawful design to deliver an execution to a client, and hot 
vtiih a design to kill ; arid that the attack on him was a sudden af« . 
fray, without any fault in him : if that be the point of defence, the Jii- 
ry have a right to infer froni the evidence I prbpo^ey that he was the 
cause of this attack, and that the advertiserhent was designed tm 
bV'mg on the resentment of Mr. Austin and his family ; that he went 
oh 'Change to meet an occasion of qiiarrelling ; this will connect it- 
self with the defence set up> and shew that it is a mere pretence, an4 
that he had. other views. For he said to Mr. Welsh that he did ex- 
pfect such a quarrel, and Mr. Welsh had order's for the printet^ t^ 
stop the press, ind not to publish the advertisement, if Mr. Austia 
the elder would make sueh concessions as the Defendaht might re- 
quire ; we shall shew that Austin said he would no{,\is he had g^veR . 
satisfaction enough. ' We have praved that Mr. Austin had not said 
the Defendant was a rascal, for the words are not of that import* 
We will shew that Mr \ustin ^idhe t^as ready to give full satis- 
£iction to him. If the ktfiing ha|>pened from the preceding quarrel^ 
it is not of consequence which was originally to blame. We mean 
t6 shew, that this going armed was unlawful, because he provoked 
the quarrel, and expected it, and that if he had not gone so, this 
toanslaupfhter would not have been committed. He ought to have 
<)^maTided sitfsties of the peace, ot he nesd not have gone eut witk« 
Is- 



Digitized by VjOOQIC 



3ut takii^ some friends with him ; but to say that he mi^t ^ st 
oon day to tiatet any person whb might attack him, having a fe- 
Ibnious intention to kill him, and to say that with this previous quar- 
iftt it was lawful to go so armed, is more I hope than will ever be. 
said in this Court. All the things 1 wish to shew, are parts of the 
case, and tend to prove that the Defendant went on 'Change unlaw* 
fhlly armedf on account of a quarrel of his* own seeking, and there- 
Ibre the loss of life being by his own act, it is not excusable ; because 
if he would excuse himself, it is necessary, as all the authorities say, 
that he himself had no sort of blame. If this evidence is rejected, 
there will be no remedy for the Government, but if admitted, there 
is a remedy for the Defendant, for he may have the opinion of the 
Mrhole Court whether it was or was not admissible. I further say, 
that as I suppose, what they wish to offer in evidence, is respecting 
the suit brought against Mr. B. Austin, as a member of the demo' 
cTatic committee, ^d his saying that it was occasioned by Mr. Sel- 
fridge, or that it would not haVe been brought, I am willing to let^ 
in every thing to that point, and even to* admit the facts. 

Parker J, Is the adnutting this evidence consented to ? 

Dexter. If the whole transaction can be gone into. 

Parker J. How far do you mean to extend k I 

Dexter. So &r, as to the origin* as to shew that what Mr. Aus- 
tin said of Mr. Selfridge. was riot true* 4, 

Parker J, I am not inclined to give any opinion on the lenity 
of the testimony, but to admit it, as it does not injure the Defen- 
dant. 

^tt. Gen. That it may be hilly judged ofj I will file my motion, 
with the Clerk; 

Jonathan HaattngSy Esquire, Post Master— Sworn. 

Sof. Gen. Please to relate what yow know relative to the trans* 
actions now on trial ? 

J- About a quarter past one, the deceased came to my office, 
and inquired, if there were any letters for him. There were none. 
Hb gave me an invitation to his commencement. 

" Sol. Gen. Had you seen him before that day ? J. Yes, I met 
him in the morning, as I came down to the office, and the only ob- 
servation I made to him was, that there Was a piece in the paper 
that might be attendee! with bad consequences, ai)d that peoj^e ought. 
t<{be cautious and guarded in their conduct. • 

SoL Gen. What was his answer ? 

Ji. He said he hoped they would, I think, and passed on. 

Soh Gen. Did you see Mr- Selfridge after the affray ? .>f. I 
^w him after I heard the pistol discharp:ed. I went to the window 
arid saw a great concourse of people. Mr, Richie had hold of Mr. 
Sfelfridge, requesting him to go away; • ' 

Sol. Gen. What did he say ? 

A, H^ said I am not at all agitate^ : I am the man. 
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Gore» Had the deceased generaliy letters ? did he fivquently cal) 
at the post office for letters ? A. Sometimes ; though but seldom. 

Gore, Do you recollect, whether when you made tlie observa- 
tion to Mr. Ausdn, he did not say something about Af r. !Selfridge t 

A» No he did not. Mr. Selfiridge's name was not mentioned 
either in our first or last interview. 

Hugh Rogert Kmdali ■■■ Sworn. 

Sol. Gen. State to the Court snd Jury what you saw dP this 
transaction. 

, \4^ A little past one o'clock, <m the fourth of August, I was 
passing from Cohgress-street, towards the market ; when about thft 
middle of State-street, I heard a pistol go ofif; turning roupd, I-saw 
^wo persons pngaged. I knew Mr. Selfridge, his face was to- 
wards rae ; the back of the other was towards me, and I did no| 
know him ; he was striking blows at Mr. Selfridge, with a,.cane« I 
•aw the pistol in Mr. Selfr^e's hand* but did not see him throw 
it Mr. Austin struck two pretty smart blows ; the two or three 
which he 4tnick afterwards, were pretty faint ones. The cane was 
^(hen out of ray sight. I h^d lost sight of the pistol before. It .ap- 
peared to me that the parties were too near each other for them to 
suike fair blows. The people crowded round then), and they mov- 
ed towards the side of the street. ^% Austin fell, it appeared to 
me, Mr. Selfridge was in the act of striking with his fisU Theftrst 
idea I had thsit uiere had been any thing more than powder in the 
pistol, arose from my eeeing the blood. Mr. Selfridge retired frpm^ 
the crowd, and I saw^no more of him. 

Israel Eaton G/op^r— Sworn. 

SoL Gen, ttow old areyou?^*/f. I am past thirteen. 

SqL Gen, Have you lived with Mr. Sel&idge, in his office? 

•^. Yes. 

Sol. Gen. pid he on the Saturday before this affiur send yoi^ to 
buy shot ? j1. He sent me to buy some lead first, but I did no| 
g^tit. 1 wehtback, and there were several persons m the office, 
Mr. Shaw and Mr. Hay ward. He then asked Mr. Shaw hoi«r 
much shot wa^ a pound. He gave me 4\d. piece to go and buy 
some shot. 

^. Gen, Did you ask him what sort of shot 1 A, Yes. 

Sol. Gen. What did he then say ? A. He said it was no odte 
what sort. 

Sol. Gen. Ho)f long w^ this before night ? ./f . It was near 
night. I went and bought the money's worth at Mr. Odin's sh(^. 
It was small shot. 

Sol. Gen. Was you in the office on Monday ? A. Ye^. 

SoL Gen. You live with Mr. Selfridge, don't you ? A. Yes. 

Sol. Gen^ When did Mr. Selfridge come to tqwn ? ^ 

\4. He came in between 9 and 10 o'dockf an$ then had a whip 
in his hand. 
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3ol. Gau Did he commonly^ go out of town on a Satarda? ! 

^ Yes. 

Sot, Gen, Did yon see any pistol in his office on Ibe day the ac- 

pident happened ? jf. Not on that day, but I had bei'ore. 

SoL Gtn, How long had they been there ? .f. About three or 
ibiir months ; there used to be two of them ; for about three or four 
Wcek^ t here was one missing. 

Soi^Gen. Do you know what was done with the shot? 

Jt 1 Sciw Mr Sellridgfc put it in his pocket. 

5o/. Gm, Where did he then go ? A \ do not know, 

^qL Urn. How long did he stay in his office before he went 
away, after he had put the shot in his pocket ? 

A. About half an hour- 

Soi, Grn, Do yo*j know whether there was a pistol in his office 
on haturduy ? J, No, I did not sec one. 

^oi, Gtn* Where were tiiey kept? J. Generally in his desk, 

SoL Grn, ^Vas it open on Saturday ? 

A \ (ion't know, I did not iiimd. 

Sol G f. , How long before, had you seen them there I 

A 1 do not know, 

iSoA GVn. Did you see them within a week or fomtight ? 

A. I believe T did. 

Bvl. GcJi^ Did you see them within three Says ? 

A. No, I do noVthink I did, 

SoL Grri. At what lime did you usually go home to dinneir ? 

A. About one o'clock, 

SoL Grn, At whan i me did you go that day ? 

A. Just before one. 

SoL Gttii. How long? ^ , / 

A, Not more than three or four minutes- 

SoL Gm, Did you stay as late that day as usual I 

A. No, there were some gentlemen in the office* I went out 
|Lnd came in again. * 

AoA Gen, Do you know whether Mr- Richardson was one of 
those gentlemen I A, No, I do not. 

Sol, €^en. How many gendemen were there ? 

A^ Three or four. 

Sol, Gen, What did Mr. Selfridge say to you when you c^ne 
in again. ' 

A. He said is it not time for you to go to dinner ? I said not quite. 

SoL Gen, Did he say it was lime ; A. No, he iaid you may 
go, I went out and left those gentlemen there, 
■ Soi, Gen. \Vas Mr. Welsh one ? 

A^ No. ! do not know who they were. 

^L Gtrt^ Do you know any one that ifas there ? 

jf. No, I do not. • 
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^l, ^sn. How much did the shot weigh ? * 

j4. I don't know, there was very little of it. 

Jn, Gen, How long was you gone belbre you heard of the affair ? 

^. About an hour. I heard of it a little before two, or a little 
after. 

Dexter. Did you not psually go to dinner as soon as that ? 

./f. No, but near about that time ; one o'clock ; it was that day 
Hbout 2 or 4 minutes before one. 

DescCfr, Had Mr. Selfridge usually kept powder in his office ? 

./f. I think i have seen some there. Some time before that^ a 
man brought some to the office. 

DeMer. Did Mr. Selfridge usually put his pistols in the car- 
riage when he went out of town ? 

A, Sometimes. I recollect once I put them in the chaise myself. 

Dexter, How long before this affair happened I 

A, A grea^ while. 

Thomaa Wehh^ Esquire — Sworn. 

SoL Gen. Be so good as to stat^ what yoU know relative to this 
transaction. 

A. On Tuesday the 29th of July, Thomas O, Selfridge, Esq. re- 
quested me to deliver a letter, of which the followipg is a copy, ,tO 
Benjamin Austin, Esq. which I did in the afternoon of t4at day. 

Sol. Gen» Should you know the original if you saw it I 

A. It is very probable. 

SoL Gen. Was it dated 29th of July ? A It was. 

SoL Gen. [shewing a letter^ Is that the letter ? 

A. This is theletter I think. 

Parker J. Read the letter. 

Welsh reads Boston^ 29th JulTj 1806. 

Mr, Benjamin Austin ^ 

Sir ^My friend, Mr. Welsh, will deliver you this note, and 

receive any communication you may see fit to make. 

Tiou have to various persons, and at various times and places, al- 
kdged, '* that I sought Mr. Eager, and solicited him to institute a 
^uit against the Committee (of which you were Chairman) who pron 
vided the public dinner on Copp's Hill^ on the fourth of ^uly." or 
language of siniilar import. As the allegation is utterly false, 
and if believed, highly derogatory to apy gentleman in his professi- 
onal pursuits, who conducts with fidelity to his clients, integrity to 
ihe Courts, and with honour to the bar ; you will have the goodness 
to do me the justice, forthwith, to enter your protest against the 
fidsehood, and furnish me with the means of giving the same degree 
of publicity to its retraction, that you have probably given to its 
propagation. I had hoped the mention of this subject to you yes- 
terday, would have spared me the trouble of this demand ;— that 
twenty-four hours v^ould have enabled ycki, without difficult}, to 
have obtained correct information, as to the fact ; end that a just 
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sense of propriety would have led you to make voluntary reparaUoii, 
where you had been the iDstrument of injustice :— -The contrary) 
however, impresses me with the idea, that you intended a wantQn 
injury fwm the beginning, which I never will receive from any 
man with impunity. I am Sir, your humble, serv't 

iSignedl THO. O. SELFRIDGE. 

Mr, Austin, after reading the letter, observed, that he could say 
nothing further, concerning the tiling, than he had done to Mr. 
Selfrioge yesterday ; that he hud heard the thing from another 
gentleman^ and had mentioned it merely as a report, which he had 
heard ; that he had not mentioned Mr. Selfiidge's name ; but had 
merely stated, in, the presence of a number of persons, that he had 
been informed that Mr. Eager had not called upon the Attorney 
who filled the writ, but that the A,tcomey had called on him ; and 
he at the same time expressed an opinion that such conduct in an 
Attorney was disgraceful ; he then observed, and repeated it once 
or twice afterwards, that he would call on the person from whoni 
he had heard the story, and would advise with him whether it was 
proper ttiat he (Mr. Austin) should give up his name. 

The next morning, Mr. Austin met me in the street, observed 
that he had made inquiry concerning the truth of the report which 
he had circulated concerning Mr. Selfridge's conduct m Eager*s 
suit against himself and the other gentlemen of the committee ; 
that he was now convinced that the report was false, and that he 
had been to those persons to whom he had mentioned it, for the 
purpose of removing the nn&vourable impression which such a re* 
port, if true, would naturally make upon their miiids.^He then 
observed, that it was not true that fie had used Mr. Sclfridge's 
name; that at the time when this conversation took place, he did 
not know the name of the Attorney ; and that this was the only 
apology that hs should make. He also ssdd that he had convince(\the 
person' from whom he had received his information concerniny 
Selfvidge's conduct in Eager's suit, that the information was incor^. 
rect ; but did not mention the name of the person from whom he 
had received it, although I requested him to do it, because he 
(Mr, Justin) would then be exculpated, and the x^ontroyersy 
would be between Mr. Selfridge and Mr, Austin's informant. 

Sol. Gen. What did you state to Mr. Selfridge oo the 2S»b of 
July, wl^en you returned from seeing Mr. At»tin ? . > - 

A. What I have just related. > 

StU. Gen. What did he reply ? 

A. That his name, as' he well understood, had been used, and 
that what Mr. Austm stated was not true. That it had been used 
to a number of persons, and to more than he had at^rst conceived. 
That he had learnt this from a variety of persoBs since he defiverei 
me the letter. He then requested me to call again ou Mr^ Austia* 
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The same day^ July 30th, about 2 o'clock, I called Mr. Austin 
out of Russeirs Insurance Office, and mentioned to him that I had 
communicated to Mr. Selfridge the conversation of the morning. 
1 then observed to him that Mr. Selfridge was not satisfied wiUi 
the resultfof it ; that he conceived that he had a right to demand of 
him the means of counteracting the effects of Uie felsehood, to 
which he acknowledged he had given currency. He answered that 
he entertained a different opinion, and did not conceive that any 
thing more could reasonably be expected of him. I then observ" 
ed, that he acknowledged that he had circulated a report highly 
injurious to Mr. Selfridge's reputation as a lawyer ; and that, as 
upon investigation he had convinced himself of its falsehood, Mr. 
Selfridge insisted upon an answer to his Jetter of yesterday, in which 
should be contained a retrattion of the assertion. He said that he 
could hot consent to do this, andJthat lie did not perceive Mr. Sel- 
fridge's object in requesting it of him, as he had never mentioned 
the name of that gentleman, and as he had sta.ted to Mr. Scott, the 
only person to ^hom he had related the thing, that he had made in« 
qairy of the truth of the report and was convinced of its falsehood. 
He then said, that it was ii^possible that he could have used Mr. 
Selfridge's name, as he did not know al that time when he had the 
conversation v^ith Mr. Scott, that Mr. Selfridge was the Attorney 
who commenced the suit. I then expressed to him my optriionf 
that Mr. Selfridge ought to be satisfied with the acknowledgment 
which he had made, were it true that Mr. ^Ifridge's name had 
never been used by him, when speaking of this affair ; and were it 
also true that he had declared to the persons to whom he had spok* 
en concerning Mr. Selfridge's conduct in the management of the 
suit in question, that upon inquiry he found that he had been mis- 
informed, and that Mr. Selfridge's conduct had been correct. 

At this moment, Capt Daniel Scott passed out of Russell's Of- 
fice, and Mr. Austin requested him to step to the place where we 
were talking, which Capt. Scott did. Mr. Austin inquired of him 
whether he had used Mr. Selfridge's name, when he mentioned to 
him the conduct of the " federal lawyer** who commenced the suit 
against the grentlemen of the democratic committee. Mr. Scott 
J^swered that he did not. Mr. Scott was then called away by a 
young man. Upon tliis I told Mr. Austin I would communicate 
to Mr. Selfridge the result of our conversation, and left him. 

On Thursday the 31st of July, I was prevented by business 
from calling on Mr. Austin with a letter, of which the following is 
a copy ; and it was not delivered to that gentleman until the next 
day, 
^. B, Austin^ JvLr. SOthy 1806. 

Sm, The declarations you have made to Mr. Wekh are 

jesuitically false, and your concession wholly unsatisfactory. 

You ackdowledge to have spread a base falsehood, against my 
Bn>fessional repuution. Two dtemaUveSa therefore, present them* 
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selves to you ; either give me the author's name ; or assume it 
^ourself. You call the author a gentleman, and proba^bly a fiieiid^ 
He is in grain a liar and a scoundrel. If you assume the falsehood 
yourself to sei*een your friend ; you must acknowledge it under 
your own hand ; and give me the means of vindicating myself 
against the effect of you aspersion. 

A man, who has been guilty of «b gross a violatipn of truth and 
honbr, as to fabricate the story you have propagated, I will not trust j 
he must give me some better pledge than his word, for present in- 
demnity, and future security; The positions I have taken, are too 
obviously just to adniit of any illustration, and there is no ingertuouai 
liiind would revolt fram a compliance with niy requisitions* 
1 am Sir, your humble sefv't. 
iiSigned) . THO; O. SELFRlDGE. 

As soon as he had read the letter, hfc observed that he did no£ 
fexpect to hear again from Mr. Selfridge upion this subject ; that 
he had done all that could reasonably be expected from him, in'fei case 
of this kind ; that after being convinced of the falsehood of the report," 
which he had circulated, and which he had merely mentioned ngain, 
after hearing it from another person, he had been to that person, and 
salis^ed him as to its falsehood, which he likewise had done to all 
the othe4' persons to whom he had repeated it. He then observed, 
tliat Mr. Selfridi^e was pursuing hi'm in an extraordinary manner, 
and asked what Mr. Selfridge meant by taking this high ground. 

I then answered, that Mr. Selfridge would have been perfectly- 
satisfied with the. recantation, ^hich Mr. Austin had declared that 
he had made, were he convinced that it had been done in a proper 
manner, and were he not in possession of evidence that Ke (Mr. Aus- 
tin) had not only used his name, (Selfridge's) Connected with the 
report complained of, to other persons, but had never seen those 
persons for the purpose of declaring to them its falsehood. He" 
then repeated that he had never mentioiled Mr. Selfridge's name, 
when speaking of this business *, and that he had done every thihg 
that any gentleman Would consent to do under similar circumstances. 

I then told him tliat Mr. Selfridge had procured from Mr. Abra- 
ham Babcock, a certificate, that he, (Mr. Austin) had tbld him, 
ihat Mr. Selfridf^fe had instigated the suit i^ question, that Mr. 
Eager did not apply to Mr. Selfridge, but that Mr. Selfridge had 
sought Eager ; had induced him to comnvence the suit, and that 
Mr. Austin had never made any recantation to Mr. Babcock. He 
then Inquired who Mr. Babcofckjrgis ? I told him he was a friend o^ 
Eager, and wds the person wlB had settled the Bill with him- 
self, and the other gentleman of the Democratic Committee ; at 
fii'st, he said that he did not know Babcock, but afterwards he said 
he recollected him ; but made no observations upon what I stated to- 
liim. as the contents of Babcock's certificate ; he then adverted to 
ihe orders, which he pretended were given by Mr. Selfridge to Mr. 
liartshorn} th( Deputy Sheriff, to arrest liim> and the other gen- 
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tteman of the committee^ and made use of this circumstance to 
justify his having spoken the words, at \iihidi Mr. Sel fridge had 
taken the exception. I observed to him, that this,- if ti'ue, would 
be no justification, and that he had time to convince himself, that 
it was not true, by applying to Mr. Hartshorn, to whom I had ap* 
plied, and who had informed me, that he had never received such 
orders from Mr. Sclfridge ; and that according to what he had re* 
poatediy stated to me, it was impossible that he should have been 
iftduced by any injury, which he supposed Mr. Selfridge had done 
him in givi»g such orders, to circulate such a report concerning 
Mr. ^elfridgt, because, he had invariably stated io mcftl^aX at the 
time the suit was commenced, he was ignorant who the Attorney- 
was. I also stated to him, that Mr. Seifridge was not satined with 
the rett^ctiony if it were true that he had made it, betaUse each of 
t|iose persons, who had heard Mr* Austin utter the obnoxious words, 
might have repeated them to matny other persons, and that verbal 
recantations to the persons, who heard them from Mr. Austin, were 
by no means commensurate 'With the injury. This conversation 
^s extremely desultory.— *Mr. Austin being very much irritated 
by the contents of the last letter ; after he becaane more calm, I 
requested him to take the letter into considei-ation^ and i^ve me an 
answer to it, in the course of the day, he answered that h€w would 
have nothing more to do with it* I then told him that Mr. Sel- 
fridge was determined to have satisfaction of some kind or other 
foi;the injury, which had been done him, and that if he (Mr. Aus-' ' 
tin) should alter his drtermination that I should be happy to be 
notified of it, and be the bearer of any communication satisfactory 
to Mr. Selfridge ; be answered tliat he would give no further sat* 
isfaction whatever. 

After I had communicated to Mr. Selfridge, Mr^ Austin^s re» 
fiisal to make any further concession, Mr. Selfridge said his ciil^ 
motive in moving, in the afiair, was to resque his professional con- 
duct from the foul imputation which Mr. Austin had so unjustifia- 
bly thrown upon it, and that he woujd not relinquish the pursuit, 
till the object was accomplished, but said before he adopted other 
measures, he would leave Mr. Austin a day or two to reflect, whiclv 
might induce him to comply with one of the alternatives proposed 
in his last note. The time elapsed and no proposals were made* 
From the temper discovered 1^ Mr. Austin in my several inter^ 
views with him ; but more especially the last*— Mr. Selfridge 
thought any further advances for accommodation were not advisa* 
ble ; and remarked that his means of redress were reduced to a 
trifilc aUemativeydi prosecution, chastisement, or posting.f-»A prose* 
cution he said was out bf the question, because a legal remcdyi 
from its nature, were it certain in the event, could not be so prortipt* 
ly and efficaciously administered as the degree and kind of injury- 
imperiously required* It would take tWo or three years to hAV«i 
M • 
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an action decided } but few persons^ comparitively, . would ever 
know the result, and those f^w would be those only, who were 
conversant with the reporter's votume, and not clients aBd men of 
business, from whom he derived his living ; that the damage aris- 
ing to him would be unsusceptible of proof, for it would be impos- 
sible to prove who had abstained from employing him profession- 
ally, in consequence of the circulation of the report ; and while the 
process was pending, his business would dwindle away, and the 
cause would be unknown or forgotten, and the penmanenty of the 
evil would remain unreUeved ;— from his imbecility, a personal 
contest, he said, was impracticable ; and to rely upon friends for 
protection, or to permit them to interfere when he commenced the 
affray, would be' an act of cowardice :-^that this mode of redress 
savoured tod much of malice and revenge to be compatible with an 
honourable desire of pi'ocuring reparation for an injury ; that dog;- 
fighting in the streets, was what h6 had ever reprobated, and it coujd 
have no tendency to disprove to those whose good opinion he was 
solicitous to retain ; a falsehood, the effects of which, if not efficiently 
resisted, must annihilate his business upon any other suppostidh 
than that the calumny of Mr. Austin could acquire no credit with the 
public. Posting, therefore, he said was the only remaining alterna- 
tive, ^his preventive remedy could be promptly applied to the 
mischief, and in its operation, would be extensive with all its possi- 
ble consequences. If one man injure another, no matter from what 
inducement, and after notice of the injury, and a demand of indem- 
nity, commensurate with the injury, he refused to make satisfac- 
tion, having the ability, he leaves the party injured a perfect right 
to protect himself against all the consequences of an injury, by the 
surest means in his power ; and the. severest Exercise of this right 
absolves the party exercising it, from the imputation of malice or 
revenge ; for although the man who committed the original wrong, 
may suffer, his suffering is merely incidental, and follows from 
the exercise of a perfect right, which can never be adjudged an im- 
moral invasion of the rights of another, though it may sensibly ef- 
fect them. 

• But no man has a right to complain of those consequential suf- 
ferings which may be reasonably expected to flow* from^ his own 
falsehoods or injustice. Mr. Selfridge said, by adoptmg this mea- 
sure, the facts alledged by him, if denied, would come fairly before 
the public, and the infamy of barratrously stirring oip law-suits 
would be justly laid at his door, or transferred to* the villain, who 
engendered the lie, or who screens the liar from his merited deserts. 
• I did not see Mr. Selfridge on Saturday* On Sunday I was re- 
quested by Mr. Culler, one of the editors of the Boston Gazette, to 
call at their office,* with which I complied ;-— while there, Mr. Sel- 
fridge's advertisement, of the 4th August, was shewn to me; and 
I was informed that Mr. Selfridge had directed it to be suppress- 
ed, in case I should have received any favourable communication 
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from Mr. Austin. I told Mr. Culler that I had not seen Mr. 
Austin since Friday, and had not received any commHnication from 
him since that time. The following is Mr. , Selfridge's note of 
August 4th : AUSTIN POSTED. 

Benjamin Austin, loan officer, having acknowledged that he has 
circulated an infamous falsehood concerning my professional con- 
duct, in a certain cause, and having refused fo give the satisfaction 
due to a gentleman in similar cases — I hereby publish said Austin r 
as a COWARD, a liar, and a scoundrel ; and if said Austin has the 
effrontery to deny any part of the charge, he shall be silenced by 
the most irrefragable proof. ^ THOMAS O. SELFRIDGE. 

BoBtofiyAik jfugust, 

P. S, The various Editors in the United States are requested to , 
insert the above notice in their journals, and their bills #hall be paid 
to their respective agents in this town,* 

• Gore, Do you recollect seeing Mr. Austin on the 4th of Au- 
gust ? J. Yes. 

Gore. Did he not tell you that he would not attack Mr. Selfridge ^ 
Ijjmself, but he would find some one that should ? 

vf. About nine o'clock on Monday morning, the 4th day of Au- 
gust, Mr. Austin met pe, and after some immaterial conversation, 
said *' he should no\ meddle with Selfridge himself, but some per- 
son upon a footing with him should take him in hand" — or words to 
that effect. 

After leaving Mr. Austin, I was met by Mr. Henry Cabot, to 
whom I mentioned the conversation whicK had just passed between 
Mr. Austin and myself. 

Soi, Gen. Did you see Mr. Selfridge that day before the affair ? 

'j1/ I think I did. 

SoL Gen, Did you see him on Saturday ? 

./f. I believe I did. I do not recollect distinctly. 

SoL Gen, On Sunday ? ji. I did. 

Sol, Gen. Where ? ' A. At Medford. 

Gore. During the course of your communications with Mr. Sel- 
fridge on this business, did he ever express a vindictive spirit against 
Mr. Austin 2 A. He did not. 

Gore, Did be express a wish to have this niatter accommodated ? 

A, Yes, he did : he said he only wished to hare that done which, 
lyould put his character on thp same ground as it stood before the 
report against it. 

* Mr. Austin obtiuned knowledge that he was posted, and published in 
the Independent Chronicle of the same morning, the following note, viz. 

Considering it derogatory to enter into a newspaper controversy with one ' 
T. O. Selfridge, in reply to his insolent and false publication in the Gazette 
of this day ; if any gentleman is desiious to know the facts, on which hl& 
impertinence is founded, any information will be given by me on the subject. 

Boston, August 4. BENJAMIN AUSTIN. 

' ttj* Those who publish Silfridge's statement , are. requested to insert the above ^ 
and they shall be paid on presenting their bills. 
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jitt. Gen. What did Mr. Sclfridgc say he expected ? 

Ji, 1 always coneeived that Mr. Selfridge wished that Mr. Aus* 
tin should sign something to shew he had circulated a falsehood.- 

Parker J, Was there any- thing drawn up by Mr. Sclfridgc for 
Mr. Austin' to sign \ A, \ presume not $ 1 never saw any thing. 

G^re, Was not that left to you ? 

Jl. ^ presume that if Mr, Austin had consented to sign any thing, 
what I might have drawn up, would have been satisfactory. 

JDexier. Did you ever ask him any thing niore, than that he 
should put on paper that the report was not true ? Did you ever a^ 
him to criminate himself? A, No, I never did. I only asked him 
to let me have something in writing, to shew that the story was false. 

Dexter, Had not Mr. Austin satisfied himself that the statement 
he had made was not true ? A, Yes, as he told mc. 

Dexter. Did you ask him to do any thing more than put thai; 
on paper ? '4^ No. • 

Mt. Ge79» Did you propose to take a writing that he had hcar4 
it from another pci*son, and had found it was not true I 

A. There was no question as to the form pf the paper, for there, 
was a total refusal to give any thing in writing. 

Gore. Do you recollect that Mr, Selfridge told you frequently, 
that his only wish wa& to put liis ctiaracter on the same foot^ 
ipg as before th^ report, and that he wished the facts to be stated 
without criminating any body ? A. Yes, I do. 
Benjan\in Austin^ b!sq-r-»Sworn, - 

Att^ Gen. Mr. Austin, are the letters which you have hc^ r^adj 
those which Mr. Welsh delivered to you ? 

A. I heard but^one read, and that is the same. 
* Att. Gen, Is there any thing different from what Mr. Welsh 
States in the transactions between you and him ? 

A. "Mr. Welsh has. made a very lengthy stateriient ; mine will be 
very shot ; if there is any difference the Court will be able.to judge of 
it. I met Mr. Sclfridgc about the 2Qth or 22dof July in Court-street: 
he came up to me> and said, he had understood by Capt. Scott, that 
J, had used his name improperly at Russell's Insurance Office, res-« 
pecting the action brought by him against the Coinmitte of Arrange- 
ments for the dinner on Copp's Mill, on the 4th of July. I replied, 
that I had never made use of his name, and was surprised that Mr. 
Scott had said so. As we went down the street, Mr. Selfridge said 
that it was an injury to his character. I said there was a light conver- 
sation with Mr. Scott on the subject,^ but as I had not used his (Sel- 
fridge*s) name, so nothing 1 had said could affect his character, and 
l^ain expressed my surprise, that Capt^ Scott should give such infoV- 
mation. I afterwards saw Mr. Scott, and asked him if I had mentioned 
Mr.Selfridge's name,or hinted in the slightest manner to his person. 

I walked on till I came by Mr. Selfridgc's office ; Mr. Selfridge 
tsked mc in. I answered that I was in haste, and did not go in, but 
«S9k repealed that I IM not used his name to any person. Oo th^ 
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t6fh or 29th of iuly, I received by the hand& of Mr- Welsh the 
letter which has just been read. The epithets certainly raised some 
iodignatioQ. When I read it^ I told Mr. Welsh 'that I would g<^ 
with him to iRussell's Insurance Office, and see Mr. Scott. We 
then, went there, and:found both Mr. Scott and Mr. Brazer* I asked 
them whether I had made use of Mr.Selfridge's name or not. - They 
said I had not. 1 then turned to Mr. Welsh and said, « You find. 
Sir, Mr. Selfridge is wrong in his information, what more would 
you have me do I" He appeai*ed to. be perfectly satisfied, and I 
thought the business was ended there. A few days afterwards I re* 
ceived anotlier letter, which was also brought to me by Mr. Welsh. 
Ithen told him I was surprised at Mr. 8elfridge*s pursuing this mat* 
ter, and asked, what mpre was wished for ? In short no proposition 
was made. Welsh answered that the*contradiction had only been 
made verbally, and Mr. Selfridge wished me to sign a paper. I told 
Jiim, I did not know what more I could say, and as to giving any 
thing in writing, the case did not require it, for I had not mentioned 
Mr. Sblfridge's name, and Mr, Scott and Mr. Bvaze/had both de- 
clared the same thing in presei^ce of Mr. Welsh, On parting, Mr* 
Welsh asked me what answer I meant to return to Mr.Selfridgc, I 
said I do not know that' I can do any thing more. Do you, said he 
mean to make any further answer. I said, Ldo not know of any I 
cafl make. He went away, and 1 heard nothing, more of the business 
till I saw the publication in Monday *s paper. 

Att. Gen. Did you see Mr. Welsh on Monday } J^ \ did. He 
mentions ^hat I said I would get some pei*8on to handle Mr. Sel* 
fridge. I said no such thing. I said, Your friend has pursued this 
matter a great way, and expressed my surprise at the^publication in 
the Gazette. I told him I had put an answer in the Chronicle, and 
meant to take no further notice of it. 1 did not tell him that any 
one else wouldi for \ did nut know that any one would. I said, if 
Mr. Selfridge attacks me, I hope to have such support from friends 
at hand, as I shall be able to avoid any injury. I had no thoughts 
pf assaulting him. , 

Att, Gen, .Had you ever any intention to employ any person to 
attack or assault Mr. Selfridge \ A, I appeal to God, he would 
have passed me as safely as he stands here at your bar. 

Att» Gen. Were you on 'Change on the 4th of August ? 

A, Yes ; I went down about half past 12 o'clock to the Insurance 
Office. 

Att, Gen^ Did you know your son was on 'Change ? 

A. While 1 was in the Office I saw him go by the window with 
Mr. Fales, it could not be more than four or five minutes before the 
event took place. ' 

Att. Gen. Did ypii expect him there ? 
. A, Qui^e the reverse. I never said a word to him on the sub* 
ject of tliis dispute, or the publication. 

4tt, G^v What cwie did your son usually walk with I 
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A. A small one. I understood that he had bought one that* 
day. But he had, one at hoihe, that when he had occasion to go o- 
ver to Cambridge after it was dark, he used to walk with ; it was 
twice as largt, but he left it at home that morning* 

Att, Gen. Was it as heavy as that produced ? A, As miuch as 
twice as heavy. He used it when he walked after dark. 

Gore, Did hot Fales tell you, on the evehing of the fatal event, 
that your son struck Mr. Selfridge one or two blows before the pis- 
tol was fired ? A, Not that I recollect. 

Dexter. You mentioned that you ^ere surprised at seeing the 
publication of Mr. Selfridge in the Monday's paper, and yet put in 
one in the Chronicle of that day to . contradict it : How did you 
know Mr. Selfridge's advertisement would be put in ? 

A A boy brought me one of the papers on Sunday evening. I 
read it, and thought, merely to take off the iinpression of such a 
publication, I would put in the note I wrote for the Chronicle, or 
some such little thing. 

Gore, Did not Mr. Welsh tell you that you had not contradicted 
the report, or the information you had mentioned to Mr. Babcock ? 

A, Babcock was the first person who told we there had been any 
•application to Eager to commence the suit, and therefore what was 
said to Babcock was saying no more than he had said himself. 

Gore, Did' not then this conversation pass between Mr. Bab- 
cock and you after what passed between Mr. Welsh and you ? 

A, I had no cenversation aboiit it, other than merely mentioning 
to Colonel Gardner, that the story about the lawyer, that was men- 
tioned as having solicited the suit, was not the fact. I went down 
to contradict it to Mr^ Babcock who was present at the same time. 

Gore. Mr. Welsh states that Mr. Selfridge had had it certified 
from Mr. Babcock, that you had mentioned the report to him, and 
had not contradicted it. Do you recollect any thing about it ? 

A, All that I mean to say is, that after I found out that the law- 
yer, whoever he was, did not make the application, I went down to 
Col. Gardner's and there saw Mr. Babcock, and mentioned to them, 
that the report was not true. 

Gore, Can you account for not mentioning thfe to Mr. Welsh ? 

A, I said I had mentioned it generally. The reason why I made 
the observation as to Mr. Selfridge's conduct, was because I had 
contradicted it in every circle where I had mentioned it. I had 
mentioned it but twice, once in the Insurance Office, and once af 
Col Gardner's. Indeed, he first mentioned it to me there. 
Thomas IVekh^ E«q. called again. 

Gore, I understand you to say, that the denial to Scott, was not 
satisfactory to Mr. Selfridge, as Mr, Austin had mentioned the re* 
port to Mr. Babcock, and had never contradicted it to him. 

A, When I called on Mr. Austin the last time, I gave him as. 
a reason for Mr. Selfridge's dissatisfaction, that he had never con- 
tradicted the report to Mr. Babcock. 
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Gore. Did Mr. Austin ever lell you he had it from Col. Gard. 
ner ? j1. 1 never heard Mr. Austin mention Cpl. Gjutiner's name 
during the whole of our intercourse. 

Gore. When you named Mr. Babcock to Mr. Austin, did he say 
he had notified him. of the report being untrue ? 

./f. No, Sir, he said be did not recollect him. 

Gore, You hear what he relates as to the conversations with 
you, are you clear in your recollection of thpm ? ^. I am very 
confident, and so is Mr. Cabot, to whom I communicated what pass- 
ed between Mr. Austin and myself within half a minute after we 
separa^d. He is as clear on this point as I am myself. 
TAomaa MelviUcj Esq — Sworn. 

Sol, Gen. Was you in Mr. Lane's shop at the time this affair 
took place ? 

./f . I was. The boy had corned and lathered me for shaving 
when the report of the pistol was heard — Mr. Lane was standing 
at the street door ; I heard the report and asked what it was ? Mr. 
Lane made answer, " It is Mr. Seifridge, he has fired a pistol and 
-he has killed a man." I asked if it was Mr Austin ? Mr. Lane re- 
plied " No, it is some young man I do not know, he is a very young 
man." I wei^ intathe street and afterwards saw Mr. Seifridge. I 
went up tcThim and tapped him gently on his shoulder, and told him 
is was reported he had killed a person, and desired him not to go a- 
way. He answered me with civility, and said he had no intention of 
going away. Some one called out loud, (and I am sure it was Maj. 
Russell>)and said no man had a right to stop him. No person had said 
at the time that any one had or had not a right to stop hiin. I said 
no more. 

Pai'ker J. How was you sitting in the shop when you heard the 
report of the pistol ? 

ji. I sat facing towards the door. . I asked Mr. Lane what noise 
it was, and Mr. Lane answered as I before mentioned. 

Dexter. Was it the noise of a blow or a pistol which you beard ? 

A, I though it was a pistol* I thought so at the moment, and 
am now perfectly satisfied that it was. I do not know that it is of 
much importance, but I wish to state one circumstance. It has been 
said out of doors, that Mr. Seifridge was very abusive to me, I must 
do him the justice to say, that he did not express to me one word 
out of the way There was another gentleman in the shop with 
me ; 1 think it was Mr. Pickman of Salem. I feel decided that Mr. 
Lane was standing at the front door so that he could see the trans- 
action, otherwise I should not have asked him what^t was. 

Gore. Is the door of Mr. Lane's shop immediately on the street I 

A. The street door and the shop door both fall together ; so 
that standing in either he might see directly fcross the street, but 
he was outside of the shop door and full in iront of the street door. 
Henry Flagnor'-^Sworn. 

Soi. Gen. Was you in Mr. Lane's shop at the time referred to ? 
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A. I was. Mr. Lane was standing at the front door, with \C\t 
hands behind ^im ; he had bten sitting ; but before the pistol wa^ 
fired, he had gone to the door. 

[The Counsel for thie Government said they should proceed no 
further at present in producing testimony.] 

The following witnesses were called by the Defendant's Counsel . 

' Daniel 5to^r— Sworn* 

(rore. Please to relate what you heard Mr. B. Austin say about 
the lawsuit that has been alluded to» 

J» He told me that a federal lawyer, who filled the writ against 
the committee went down several times to the tavern keeper td 
j^rsuade him to institute a suit against the Committee. 
Parker J, Did he state who was the lawyer ? A. No. 
Gore, Did he describe him so that you knew him ? 
jf. Yes, I knew who he meant. 

Gore. Did you understand, from what he said at that time, tSat 
it was Mr. Selfriege ? J. Yes. 
Parker J» State what he said. 

wf. A number of gentlemen had. questioned Mr. Austin as to 
the suit commenced against the committee ; he. said that the federal 
lawyer who filled the writ had been to tlic tavern kecpier to persuade 
him to institute the sjiit ; he repeated this observation turning^ 
round and speaking at me. I then asked him if he knew the per- 
son who filled the writ ; he did not state tliat he knew the perscHi, 
but said the whole matter would come out by and by ; from his 
manner he gave me to understand, and every one in the office, that 
it was Mr. Selfridge* 

Gore, What did he say that led you to believe it was Mr. Sel- 
fridge 1 ji, I asked him if he positively, knew that the lawyer who 
filled the writ did personally solicit the suit ; he said, "Yes, I do.'* 
1^ Parker J, At any time before, when conversing about this in 

the presence of Mr. Austin, was it said that Mr. Selfridge had filled 
the Writ ? jf. No, Sir. 
I Parker J. How did you know thut Mr. Selfridge had filled it ? 

j ji. I did not know it Hill I communicated it to Mr. Selfridge, 

^^ which I did from what I then conjectured. 

^ Gore. In any of these conversations, when Mr. Austin was pre- 

sent, had Mr. Selfridge's name been mentioned I A* Yes. 
Gore. What did Mr. Austin tell you after this ? 
A. He mentioned that he had received a letter or two from Mr. 
*; Selfridge, and should take no notice of them. 

; * Go7'e. Did he tell you the story was not true about the soliciting 

the suit ? A, No, he did not. 
( Att.Gen. Did he never say to you that fie was mistaken ? 

J, No, he did not. 

Dexter. . Did you ever ask Mr Austin to let you sec those let* 
• ters? A, Yes; he said he had destroyed them. 

Parker J. Are you sure he said destroyed, yf2L% it not returned ? 
A, No, Sir, it was destroyed. 
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Abraham Bahcoth^ fworn* 
• . Mr, Corel Pleafe to relate what has paffed between you and M*, 
Benjamin Auftin, relating to thp lawfuit that has been mentioned. 

W'ttnefs. On the 28th of Jufy, 1 met Mr. Auftin in Court Street, 
^nd told him I was defired by Mr. Eager to fettle for his bill of the 
Fourth of July dinner; Mr. Aufti^i defired me to go to Col. Gard- 
ner, and agree with him what ihould be paid for the dinner. I did foj 
and we agreed. 1 afterwards told Mr. Auftin of this ; he ftiid he 
was glad of it, and told me that l)r. Noyes would pay me the money; 
He inquired of me ho>V Mr. Selfridge came to be employed in this 
bufinefs. I told him 1 did nbt know, lie replied, that he fought 
it, or went after it, I ca^'t fay which expreflion he ufed. 1 went dii 
teftly to Mr. Selfridge's office, and informed him that theaftion was 
fettled. He faid he was glad of it. He then obferved, Mr. Auftin 
fays I went after this bufinefs. I anfwered, yes, he has juft told me 
fo. Mr. Selfridge afkcd me to give him this in writing, which I de- 
tlined doing ; he made a minUte of it himfelf 5 Mr. Welfh v^as pref- 
ent in the office. Afterwards I met with Mr. Auftin in Col. Gard^i 
par's office. He inquired of me what he had faid to me in the ftreet ; 
I related it to him ; he faid, if the ftbry was not true, he had been 
v^ongly informed. He faid it arofe from what he had heard fronA 
Col. Gardner, as he fuppofed. 

Dexter* When was this kft converfation ? 

Witnefs, It was fometime in the week before the affray, but t 
cannot tell what day it was. 

Deacon iVarren, (called by the Counfelfor the Government) fworn* 

SoL Gen. Pleafe to relate what you faw of the affair on the 4th 
of Auguft. 

Wttnefs. I was in the ftreet, but faw nothing before the piftol was 
difcharged. On hearing thjit I turned round, and faw the young . 
inan ftrike Mr. Selfridge feveral ftrokes \vith his qane. I afterwards 
beard Mr. Selfridge fay he was not going to leave the grouna 5 he 
was ready to anfwer for what he had done. 

Nathaniel P. Rirffell^ (called by the Defendant^! Counfel) fworm 

Gore. Pleafe to relate what you heard Mr. Benjamiu Auftin fay 
in your office refpeAiifg the lawfuit ? 

Witnefs. I heard him fay that the action againft the compiittee 
-was commenced by a federal lawyer at his own lolicitation. He did 
not mention the name of the lawyer, but I was led from what he did 
fay, to think \i was Mr. Selfridge that was meant, t do not know 
that I heard him mention itl more than once. There ivere a number 
of gentlemen in the office at the time. 

Gore. Did you ever hear Mr. Auftin contradi£l this ? 

Witnefs* Never. 

Dantd Scott called. 

Gore. When Mr. Auftin told you this thing, did he fay it in a 
light or trifling manner ? 

JV'ilnefst, He did not. 

N 
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M. Carrol. I live in Flag alley, clofe by the market ; I was op* 
pofite to the Poft office, where I went to obtain a fmall balance of 
3 dolls. 36 cents. I heard a piftol fired behind me ; and I ran round 
to fee what had happened. I was in my fhirt fleeves. I faw Self- 
ridge and Ritchie together ; Ritchie faid to Selfridge, that he was 
extremely agitated ; to which Selfridge ^replied— ^I am not agitated. 
I have done what I intended to do— or meant to do. 
Benjamin Aujliny Efq. called, 

AtU Gen. Did you ever tell any one that you had deftroyed the' 
letters received from Mr. Selfridge, by the hand of Mr. WeWh ? 

Witnefs. I never did. The gentlemen here mufl know I could 
not have faid fo, the letters being in court now. 

Att. Gen. Have you ever contradifted the ftory about the federal 
lawyer ? 

Witnefs. 1 wefit to the infurance office, and there made a declara- 
tion that I had been mifinformed as to the circumftance. I afked 
Mr. Scott if I had ufed Selfridge' s name ; he told me I had not. 
In fhort, I cannot remember every particular, fo itiahy diftreifing cir- 
cumftances have happened to ^ffeft my mind (ipce, that it is not fur- 
prifmg I ffiould forget. » 

John OJbornyfworn in behalf of the Defendant. 

Gore. Was you at Mr. Benjamin Auflin's on the evening of the 
4thof Auguft? A. Yes. 

Gore. Was young Mr. Fales there ? A. Yes. 

Gore. Did he make any relation to Mr. Auftin as to what took 
place in State Street ? A. Yes. Some gentlemen afked him whether 
young Mr. Auftin flruck before the piflol was difcharged. Mr. Fales 
faid,. that he was in State Street with Mr. Auftin, and fome other 
gentlemen, and on a fudden young Auftin ftepped from them ; that 
he then turned round, and faw Mr. Auftin ftrike Mr. Selfridge one 
blow, and then the piftol was difcharged. He faid alfo, that Mr. 
Auftin ftruck feveral blows after the piftol was difcharged. 
^ Gore. Was Mr. Benj. Auftin prefent at that time ? A. He was. 

.Gore. Was he attentive to this converfation ? A. Yes, and afk- 
ed many particulars. 

Gore. Was it Mr. Benjamin Auftin that made thefe inquiries t© 
which the anfwers were given ? A. Yes ; he was afking many par- 
ticulars, and feemed very much agitated. 

Gore. Was this ftatement deliberately made, and more than once \ 
A. I do not recollect that it was more than once. I was there only 
a few minutes. 

Perkins Nichols — fwom, in behalf of the Defendant. 

Gore. Was you at Mr. Auftin's on the evening of the 4th of 
Auguft? A. Yes. 

Gore. Did you hear any converfation between him and Mr. Fales f 
A. I did. 

Gore. Pleafe to relate it. A. I heard Mr. Fales, among other 
things, fay to Mr. Auftin, that he went down Cornhill with his foit 
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that day ; his fon faid to him " I muft be in State Street ;" that he, 
Fales, (aid to him " you had better not go, but had better go home 
with me ;" that he urged him to give up his cane to him ; but that 
he refufed ; that they turned down State Street together ; that he 
faw Selfridge before Auftin came up to him ; that Auftin went with 
hiscane up, and ftruck him one blow over the head ; that Selfridge 
made a paufe, and then drew his piftol from his pocket and fired it ; 
that when the piflol went off, Auftin was ftriking a fecond blow. 

Gore, Do you recolleft that he faid the difcharge of the piftol 
was at the tihie of the fecond blow ? A. Moft perfeAly ; that h^ 
ftruck feveral blows after the difcharge of the piftol. 

Dexter. Were you fo attentive as to make a memorandum of it 
in writing ? A. Yes. 

jftt. Gen. What induced you to make it ? A. I thought that I 
might at fome time be called on as an evidence, and I ^vi{hed to have 
it to refrefh my mind. 

John Parhman—^iviQTCi, 
Gore, Pleafe to ftate what you heard Wm. Fales fay after the 
death of Charles Auftin. 

Witnefs, About five minutes after the event, I was ftanding iq 
State Street with feveral other perfons. Mr. Fales came up to us, 
and one of us aiked him if the piftol was fired before any biow was 
given* He faid it was not ; there was one blow firft. 

Gore, Are you certain of the anfwer ? A. Yes, I am. He 
was a good deal agitated. Some days after I converfed with him^ 
but he faid he could not recollecEl at that time how the fafts were. 
Wtlltam Fales called by the Attorney General. 
Att. Gen, You have heard this teftimony, what will yoU 
fay of it \ 

JVttnefs. I believe Mr. Parkman^s relation is pretty correal. I 
think I told him, at the time he alludes to> that Auftin ftruck a 
blow before the piftol was fired. I do not recolleft feeing thofe 
gentlemen at Mr. Auftin's houfe in the evening. I was very much 
confufed and agitated that evening. 

Ait, Gen, What do you fay now as to the fad ? 
Witnefs, For three or four days after the event, I thought of the 
fubje6l anxioufly, and endeavoured to recolle£^ the circumftances ; 
I then wrote them down as corraftly as I could. I am not able now 
to fay whether a blow was given before the piftol was fired or not. 
What I have related is according to my beft recolledlion and belief. 
Att, Gen, Who advifed you to write down the account ? 
Witnefs, Several of Mr. Selfridge's friends ; I remember partic- 
idarly Major RufFell advifed me ; none of Mr. Auftin's friends did. 
James T, Auftin^ \ if\, (called by the Government's Counfel) fwom. 
" Sol, Gen, Was you at Mr. Benjamin Auftin's in the evening of 
the 4th of Auguft ? 

Witnefs, I was. Every thing was in great confufion ; Mr. Fales 
wa& mvch agitatedi and we could get no diftind account from him. 
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I remember he faid the deceafed ftruck three or four blows, but I 
have no recoUedlion of any difcrimination being mad« between blow? 
before and after the piftol was difcharged. 
Jofsph W'tgginy (cjdledby the Couiifel for the Defendant) fworn. 
Gore* Pleafe to relate what circumftances you obferved in State 
Street on the 4th of Auguft. 

Witmfs, About five minutes after one o'clock I left my (lore and 
went on 'Change ; there I faw the deceafed with a cane ; hie feemed 
uneafy. I faw Mr. Selfridge coming fiom the corner of the State 
Houfe, and turned round to fee if Auftin had moved from his place, 
and found he hkd. At that moment I heard a found as of a ftroke 
of a ftick on a coat. Calling my eye round, I then faw Mr. Self- 
ridge prefent his piftol, ftepping back one ftep, and fire. At the 
fame inllant Auftin was ftriking a blow j he afterwards ftruck two or 
three ftrokes ipore. 

Foreman* How far was you from the place where the parties ftood \ 
W'tttiefs. About two rods ; I cannot fay exadlly, but near enough 
to fee Mr. Selfridge move his foot. 

James Cutler ^ (called by the Attorney General) fworn. 
Att, Gen. \_fieiving the wttnefs the Gazette of the 4:th of Auguft'\ Wa? 
that paper printed in your office ? 
fVitnefi. It was. 

Ait. Gen. At whofe requcft did you print this Note, " Auftia 
pofted" ? 

IVitnefs. At the requeft and on the account of Mr. Selfridge. 
[Here the Attorney General read from the Gazette the followr 
iitg A.dvertifem^nt, vi^.] 

" AUSTIN POSTED. 
** Benjamin Auftin, loan officer^ having acknowledged that he has 
circulated an infamous falfehood concerning my profeffional condu6t| 
in a certain caufe, and having refufed to give the fatisfa6lion due to a 
gentleman in fimilar cafes — I hereby publifti faid Auftin as a coward, 
a liar, and a fcoundrel ; and if faid Auftin has the effrontery to deny 
any part of the charge, hp ftiall be filenced by the moft irrefragable 
proof. THOMAS O. SELFRIDGE. 

JBq/iony ^th Augufi. 

" P. S. The various Editors in the United States are requefted to 
infert the above notice in their journals, and their bills (haU be paid 
to their refpedlive agents in this town." 

Dexter. What diredions did Mr. Selfridge give you when he 
gave you the note ? 

IVitnefs. In the courfe of the Saturday before, he told me he ex- 
pefted to be under the neceffity of putting a piece in our Monday'* 
paper. In the evening he (hewed me the piece. I hefitated about 
publifhing it. He related to me the circumftances of the difpute ; 
faid he could obtain no fatisfaftion ; expreffed his regret at being re- 
duced to the neceffity of fuch a nieafure, apd wiflied the printing de- 
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layed to the laft moment ; deiired it might not be printed, until we 
ihould have*feen his friend Mr, Welfh. On Sunday I called on Mr, 
Welfh ; he told me nothing had been done, and he gave me no di- 
redions to omit printing the note. 

Ephrdm French^ (called by thecounfel for the Government — fwom. 
SoL Gen, Pleafe to relate what you know of the tranfadions in 
State Street, on the fourth of Auguft. 

Witnefs. About one o'clock I was in Mr. Townfend's fhop, and 
feeing old Mr. Auftin go down, expected a fquabble. I faw two 
young gentlemen go down ftreet, and prefently return. Mr. Bailey 
faid one of them was young Mr. Auftin. I faw Mr. Selfridge com- 
ing from the corner of the State Houfe ; he walked very delibe- 
rately, and looked fober. Young Auftin went from near where I 
was ftanding, towards Mr. Selfridge. As he advanced, I faw the 
piftol go off, and Auftiii ftruck feveral fevere blows, and then fell 
pear my feet. I ftiould fay, that the piftol, according to my obfer- 
vation, was one or two feconds before the firftf blow was ftruck. I 
did not fee any cane raifed before the piftol went off. I looked par- 
ticularly at Mr. Selfridge from the time he came in fight. After he 
had difcharged the piftol, he held up his arms to defend his head from 
the blows, and afterwards threw his piftol. No perfon ftood between 
me and the parties, fo that I faw them very diftiu^Uy, having gone 
put of the (hop and ft6od on the fidewalk by Mr. Townfend's ftiop 
][)efore they met. 

Eher Eager (called by the Defendant's counfel)—- fwom. 
Gore. Pleaf«4o relate what was Mr. Selfridge's condu6l in rela- 
tion to your fuit dgainft the committee. 

Wltnefs. I faw Mr. Selfridge pafiing the ftreet ; told him I was 
the landlord that provided the dinner on Copps' Hill, the 4th of Ju» 
ly, and wanted him to fue th^ committee for my bill. I told him I 
would give him a five dollar bill to undertake it. Mr. Clough was 
to expkin the whole to him. I afterwards called at his office, he told 
me he was fatisfied that I CQuld fupport an a6iion, but wiftied it to 
reft a few days. I went to fee him at Medford ; he was difcour- 
aging in his difcourfe ; talked about law fuits being long, and in that 
way. I ajked him what I ftiould do for money ; requefted him to 
advance me fpme on account of this demand, and told him I was 
willing to take three hundred, dollars in cafti, for the whole account, 
rather than wait. He refufed to have any thing to do. in this way ; 
faid it would be dijhonourable to him in his profeffion ; that no hon- 
eft man as a lawyer would do it. He told me he would not work 
^heap. His fee was twenty-five dollars. I told him to go on with 
it. My whole bill was ^vs. hundred and thirty ddllars. They offered 
me at one time, three hundred and fixty dollars ; but afterwards they 
^old me they would have nothing to do with it. 
Dexter. Did you offer him the half? 
J, No— I offered to take 300 dolls. 
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Dexter. What was the amount of your bill ? y/. It was 630 dolls. 

jitt. Gen, They offered you 360 dolls. — ^why did you not take it I 

A, I would not take it then, becaufe I thought I could get the 
whole ; but afterwards finding it was not to be obtained, but by a 
fuit at law, I offered hkn the half. I certainly wifhed to have a part, 
leather than lofe the whole. 

Parker y J, This was then fettled as a point of honour, between 
the Conmiittee and yourfelf. 

jitt. Gen, This queftion has no bearing !on th# iffue. I have 
afked it merely to know whether the witnefs has afted from himfelf. 

Gore, Before I proceed, I shall beg leave to read a few fentences 
from Grotius. 

No man is permitted to deftroy another except in defence of that which if 
pnce loft is irrecoverable for ever, as life and chaftity. 2 Grotius^ 1 9. 

If a man is aflaulted in fuch a manner that his Ufe ihall appear in inevitably 
danger, he may not only make war upon, but very juftly deftroy the aggreffor ; 
and from this inftance \^ch every one muft jmow us, it appears that fuch a 
private war may be juft and lawful ; for it is to be obferved that this right or 
property of felf defence is what nature has implanted in every creature, with* 
out any regard *o the intention of the aggreflbrs. 2 Gro. 7. 

What (hall we then fay of the danger of iofing a limb, or a member ? — ^when 
a member, rfpecially if one of the principal, is of the higheft confequence, and 
even equal to life itfclf ; and it is befides doubtful whether we can furvive the 
lofs ; it is certain if there be no poliibility of avoiding the misfortune, the crimi* 
nal perfon may be lawfully and inftantly killed. 2 Gro. 10. 

So ifl he reputed innocent by the laws of all known nations, who by arms dcf 
fends himfelf againft him that affiults his life which fo manifeft a confent 
is a plain teftimony that there is nothing in it contrary to the law of nature.-* 
1 Gro. 117. ' 

If I cannot otherwife fave my life, I may by any force whatever, repel him 
who attempts it, though perhaps he who does fo is not any ways to blame. — 
Becaufe this r/£i6/ does not properly ari£e from the othei 's <rr/W, but from that 
prerogative with which nature has invefted me, of defending myfelf. 3 Gro. ^ 

Mr. Gore then proceeded in the following manner : 

May it pleafe your Honour^ and you Gentlemen of the Jury^ 
After having made a few preliminary obfervations, which I thought 

?ertinent, merely with a view to placing you in a fituation, in which 
prefume you are difpofed to be placed, that of being free from 
every bias or prejudice ; and I, in the like manner, wi(h to be heard, 
as the Attorney General faid he was difpofed to be heard, that is, 
as if this were a caufe between two indifferent perfons, of whom you 
know nothing ; for that I prefume to be the very effence of juftice \ 
smd if it were poffible that a Court and Jury (hould ever decide the 
fuit before them, abftrafted from the parties, and merely by fiAitious 
naniies, w^e fhould have decifions more corre£l than we now have j 
not that I mean to Jind fault with our own jurifprudence, or the or* 
ganization of our CuortSf but it is fometimes impoffible to be utiafi- 
fcfted by the parties, who are to fee benefited ©r to fuffer. It was 
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therefore that I took the liberty to remark on the danger of preju- 
dice, and to illuftrate it by propofitions fo fimple and plain, that they 
would receive the aflent not only of the minds to which dire£l'. dp 
but of every human being to whom they could be addrefled. The 
confequences, that followed were fo natural and neceflary, that they 
could not be miftaken, and I did flatter myfclf, and I do flatter my- 
felf that they apply to the caufe I now defend. 

Having ftated the law, from the feveral authorities, which I have 
read, in fupport of the principles I laid down, I went into the exam- 
ination of the evidence, and you have heard it with an attention and 
patience, which will enable you to determine this iflue, according to 
the dilates of impartial juftice. 

This is a day of anxiety and folicitude to my chent, and of intereft 
to his counfel ; yet I can fay that, to him it is a day of humble hope and 
tranquillity ; a day of firm confidence in the truth and juftice of his cafe^ 
for it is on thefe that he muft depend for his acquittal, and on' thefe 
alone does he wifh to depend. I fliould fay, this was to him a day, not 
only of confolation, but of joy, if joy could be prefumed to enter th^ 
heart of a man who for more than four months has been immured with- 
in the damp and unwholefome walls of a prifon, when his conftitution 
demanded free and open air ; who required liberty for the discharge of 
the ufual duties of life ; who felt himfelf at that time fubje6i 
to the moft unfounded calumny, yet would not, from his refpeft to 
the laws of his country, reply ; for though he eOuld have replied, he 
did not. No fpeeches were made, no obfervations were addreffed 
to the public, except to requeft that they would not prejudge his 
caufe, but wait patientlyibr the time when he might have it in his 
power to ftate fairly to the world, the law and h&.s of his cafe ; when 
he would put himfelf on trial by his country, which country, you. 
Gentlemen of the Jury, are ; and it is now on that law and on thofe 
feds, as they (hall be laid before you, that he is willing to depend 
for his acquittal. With refped to the law* it is my duty, and I 
have no difpofition to go beyond it, to ftate the principles, as they 
have been read to you from the books ; to afcertain what it, is in 
this cafe, and when that is done, to ftate the fads, that you may 
apply the one to the other, and come to a juft iflue. The law I 
read to you, is not of this day ; it is not novel, or of recent date. 
It is older than any of us, older than fociety, old as nature herfelf. 
It is founded in nature and in the principles of fociety, and, without 
It man could not exift. 

Of the authorities that were read, one of the firft was from 
Loird Coke, who iays, that if A. aflault B. fo fiercely and violently, 
and in fuch place and in fuch a manner, that if he fliould give back 
he flwuldlje in danger of his life, B. may defend himfelf, an3 if in that 
defence he killeth A. it isy^ defendendo, becaufe it is not done feileo ant' 
^0, The rule is. Quod quis ob tutelam corporis fu't fecerlty jure idfeciffe 
^tdetur* That is, whatever a man does in prefervation of his perfon he 
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does not do felonioufly- This I take to be the fenfe of the doc- 
trine laid down by Lord Coke. 

I took the liberty of reading anbther authority from (irotius ; 
one of the firft and brighteft ornaments of the age in which he lived, 
who has done more for civihzing and humanizing the world, than 
any author who ever wrote ; who has written more forcibly and ef- 
fectually on the rights of man and in fupport of the religion of Jefus^ 
thaa perhaps any divine, however celebrated.' What fays he ? He 
fays that if a perfon be in danger of life, or lofmg a limb, or a mem-; 
ber, efpecially one of the higheft confequence, and it be even doubt- 
ful if he can furvive the lofs, and there be no probability of avoiding 
it, the criminal perfon may be lavrfully and inftantly flain. 

We then come to Judge Fofter, one of the ableft Judges that ever 
fat on a Britifli bench : He tells you, that the injured party may 
repel force with force, in defence of his perfon, habitation, or prop- 
erty, againft one who manifeftly endeavours, with violence and fur- 
prife, to commit a known felony upon either :, in thefe cafes, he is 
not obliged to retreat^ but may purfue his adverfary, till he find hira- 
felf out of danger ; and if in the confliift he happen to kiD, fuch 
killing is in juflifiable felf defence. 

You have the fame doftrine laid down by Lord Hale, who was 
one of the befi and moft humane of Judges, as well as one of the 
moft devout chrillians that ever appeared. Both he and Hawkins 
fupport the fame do6lrine ; and in Hawkins it is further faid, if the 
party afiaulted can not conveniently and fafely retreat, and if he kill 
the affailant to avoid this heatings it is juftifiable homicide. This \i 
the law from thofe writers. 

The next is Blackftone, wnofe dodlrines have never been contro- 
verted, tie tells you, that the party affaulted mu'ft flee, as far as the 
fiercenefs of the afTault will permit him, for it may be fo fierce as not 
to allow him to yield a ftep without manifeft danger of his life, or 
enormous bodily harm^ and then in his defence he may kill his affailanti 
He does not put it on the queftion of lite being in danger, but 
fays, that where a man is in danger of ^ny enormous bodily harm, he 
is not to wait till the cafe has happened, but haS a right to kill hi* 
aflailant. This forms the law of juftifiable homicide, arid is the 
do6lrine of univerfal juftice, as well as of our municipal law. 

Thus, Gentleman, I have (hewn from the books, the principle* 
that govern in relation to juftifiable homicide. 1 will now read one 
or two cafes which more perfe6lly eftablifh this dodlrine, and fhe\v 
what is the nature of the afTaidt, ihat juftifies the aflaulted in taking 
the life of the aflailant. 

In Maugridge's cafe, who upon words of anger between him and a 
Mr* Cope, threw a bottle with great violence at the head of the Ut- 
ter, and immediately drew his fword, on which Mr. Cope returned a 
bottle with equal violence. Lord Holt says, it was lawful for Mr. 
Cope fo to do, for he who hath ftiewn that he hath malice againft 
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twiothc is not fit to be trusted with a dangerous weapon in his hand; 
and he adds it was reasonable for Mr. Cope to suppose his life Ih 
danger when attacked with so dangerous a weapon, and the assault 
followed up by another act indicating an intention of pursuing his^ 
life. 

It appears to ine that this case justifies him who shall kill, where 
a weapon is used which would e,ndanger his life, though it have not 
.the effect ; and that the person assaulted has a right to attenipt the 
destruction of the assailant, that he himself might not be destroyed* 
You thei*e have the particular case. This case will depend on the 
law of excusable homicide. It therefore js not necessary to have re* 
course to such as are so strong as that I havd read. The law say6, 
that if there' be reasonable ground to suspect that life is in dangef , a 
,inan shall be excused, if he exercise the right nature has given him 
to destroy and take away the life of him, by whom his own has 
been endangered. 

As to Aailer*s case, I do not mean to contradict it, any further 
than it is contradicted by the doctrine I state. You recollect. Gen- 
tlemen, that it was the case, where, a son in consequence of hearing 
9. scuffle between his father and brother rose from his bed, threw 
his brother on the ground, fell upon him and beat him $ that while 
in tliis situation, he who was undermost, not being able to escape 
or avoid the blows he received, gave his brother a mortal wound with 
a penknife." This was ruled to be manslaughter, because the prison- 
er was, in the first place, in,the wrong, as much so as any man can 
be who offends against the law of society and of nature by fighting 
with his father ; and further, because he was not necessitated from 
tlie attack of his brother, which brother was without any weapon in 
his hand, to have recourse to such violent means for defence ; be- 
cause also he was in a wrong; act, and then made dseof a mischievous 
weapon. For, says the book, from the manner in which he was at- 
tacked, there was no reason to believe his life was in danger. But 
had he been attacked by a dangerous weapon, then he would have 
been clear of crime. The law will not countenance a man in de* 
stroying his assailant, unless there be af reasonable ground to believe 
that his Ufe or person is in imminent danger ; and whether it be so 
or not, may be determined from the circumstance of the weapon, 
whether it appeared to be such a otie, with which life might be de- 
stroyed. 

On this apparency of intent and reasonable ground of apprehension 
that life was in danger, was determined the case of the servant, who, 
coming up, found his master robbed and slain, and instantly killed 
the murderer. Although not attacked himself, yet on account of 
the apprehension which it was supposed he might be under of being 
attacked, and his own life put in danger, it yfA% held, excusable horn* 
icide. - ,. 

That is the principle on which some writers defend tSe authoritjr 
pven by the l«iw of destroying the rosier whadenuoi^s your purse | 
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beeause the same man who comes to rob, would, if necessary f&t 
his purpose, take your life. 

Further, if an oflftceis going to arrest a man in civil suit, break iri- 
. to a house, which he is not justifiable in <k>ing, and the person with- 
in kill him, knowing him to be a bailiff, it is manslaughter ;. but, 
,adds the authority, if he had not known hirti to be a civil officer, the 
breaking in would liave afforded a reasonable ground of suspicion 
that it was done with a felonious intent, and of course excusablib 
homicide. « 

There was another case read to you which it is important per- 
haps to notice. It i^that of the officer who entered tlie chamber of 
a gentleman who waf in bed, on. which he sprang out of bed, seized 
a sword, and ran the.officer through the body. This was detemiin- 
ed lo be manslaughter. Because he did not use sufficient caution, 
and because the officer had no weapon in his hand, for had there 
been any, that circunistance might have led the gentleman to think 
.there was a felonious intent in entering his room,aAd then it wo'uld 
have been excusable homicide. 

It will be- important, Gentlemen of the Jury, fop you to keep these 
doctrines in your minds, when you come to consider this case on the 
evidence. It will be incumbent on you further to recollect the de- 
cision of Maugridge's case as to excusable Itomicide, as distinguish-' 
ed from manslaughter. If I recollect aright, the true criterion be*** 
tween homicide in chance medley upon self-<lelence, and man- 
slaiighter is, where both parties are actually fighting at the time when 
the mortal stroke is given, the slayer is guiky of mai^slaughter ; but 
if the slayer had not begun tojight^ or, having begun, had endeavour- 
ed to decline any further struggle, and afterwards, being closely 
pressed by his adversary-, kill hhn to c^void his own destruction, this 
is homicide, excusable in his own defence. Manslaughter, therefore, . 
on a sudden provocation, differs from excusable homicide ae deferi'- 
dendo in this, that in the one is an cfifiarenc necessity for selfpreser^ 
vation, to kill the aggressor ; in the other tliere is no necessity Vit all, 
being only a sudden act of revenge, and then it is manslaughter. 

This'distinctioti I wish you, Gentlemen, to keep in your mii)ds 
when you corne to exdmine this particular case. 

Having stated the law as I conceive it to be, as, on reflection, it 
will be found to be supported by the books, which have been read, 
and as it will I presume, be given to you by the Court, I now come 
to state the fact%,ibi' it is my dut^, only lo «iate the factsj as they 
have appeared in evideO.^e, wiUnrnt arguing upon them. 

In (k)ing this, although' I oo not mean to go into a critical exam- 
ination of the testimony you have heard from some of the witnesses, ' 
no?. in the least to question their veracity, yet there is a fitness and 
propriety that sonie of them sho^uld be laid out of the way. I mean 
Mr. Lane. And though I have not the slightest intention of iro- 
pewjhing hi$ ^baracterf y^ itis manifest from <he Whole current of 
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^ testimony delivered, that Mr. Pickman must have been righf, 
and Mr. Lane, as well as the other witnesses who were examined • 
ia support of his evidence, mistaken. Because. Mr Lane says, that 
the transactions, he attested to were on the brick pavement ; when 
all the other witnesses, as well as Mr. Pickman, who was with him, 
say the scene was in the middle of the street. I shall say no more 
on this point. It would be wasting time to suppose you can attach 
the least weight to the testimony of Mr. Lane. On that of Mr. 
Howe, I have only to beg you will compare it with that of the other 
witnesses ; because, as the first time he saw the parties together, 
was when they were on the brick pavement, he could not have seen 
^e first blow and the earlier parts of the traAactidn ; he could not 
have witnessed all those ingredients, which go tp enable you to make 
a just conclusion irom the whole ; he could not have seen those cir- 
cumstances, which tOG^ place before the firing. 

On the previous circumstances that have been detailed to you, I 
mdan the misunderstandings that took place between the Defendant 
and Mr. Benjamin Austin, the father of the deceased, it is not ne- 
cessary to say much. I shall merely ask you to consider the state- 
ment, made to you, by the. witnesses examined. It is from them 
only, that I wish you to judge of the serious provocation received. 

You have the testimony of Messrs. Babcock, Scott, and Russell, 
Sis to ejCpi'essions used by Mr. Austin, and the manner in which they 
were delivered. It is by putting yourselves in the situation, in 
which these witnesses stood, that you .must examine the foVce of 
Mr. Austin's expressions. Mr. Scott so perfectly understood the 
meaning of Mh Austin, that he went to Mr.- Selfindge to communi- 
cate it ; and permit me to say, that, whatever took place at that time, 
if from the general apprehension of yourselves, you think it was ap- 
plicable to Mr. Selfridge, you will beheve and suppose it to be true, 
that Mr. Austin meant to charge Mr. Selfridge with being the 
^mned federal lawyer, who had solicited the action ; and in a court 
of law it cannot but be believed»to be as high a charge as could be 
made ; it amounted to a criminal offence, for it was that he went »> 
bout stirring up and soliciting suits. You saw Mr. Scott on the exam- 
ination stand, and havt? to decide whether he did, or could believe it 
was Mr. Selfridge that was meant. The story from Mr. Austin, is, 
that he had contradicted the report to the very persons to whom he 
mentioned it. Mr. ScoU says that he never did ; Mr. Russell, who 
also heard the imputation, and knew, it appears, how it was intended 
to He applied, says that Mr. Austin .never did contradict that fact. 
The conduct then, of the Defendant, in demanding a written recanta- 
tion from Mr. Austin, must appear, 1 trust, to have been perfectly 
justifiable, and warranted from the general charge against him. He 
did not persist in his demand of reparation more pertinaciously, than 
what, in duty to himself, and family, he was bound to do. He asked 
only for the means of proving, tliat Mr. Austin himself bad acquitted 
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hintM from the charge he h^ made agg^t btm, as be foraidrMr. 
Austin would not doit hims<;lf. This satisfaction was re&ised. \oit 
have it in evidence, tliat he jieyer received any thing like a satisfi^K^l 
tion, which a man of honour, in his profession^ or as a man^ of suiy 
decent standing in society, could be satisfied with. For, th^e is not 
the smallest evidence tbat there was a contradiction of the re{)ort, but 
onle an evasion. Mr, Austin did not contradict the charge that he 
had n^de ; he merely said that he had not used the name of Mr« Set^ 
fridge ; . this, too, was not done by way of disavowal to the tnan him- 
self to whoni he had said it ; and was, from the very manner, rs^her 
a confirmation than denial. Having thus acknowledged, that he liad 
not used the name of Mr. Selfridge, Mr. Austin satisfies his con* 
science that he had made every amends. Can any honourable roaa 
say (hat h^ had, when Mr. Russell and Mr. Scott say tliat he nevev 
had contradicted it tp tliem I When asked, did you contradict it to 
Mr, Babcock ? he, in the first place, says that he heard it from Mr. 
Babcock,.and that this was after the suit was brought. I shaHftot 
enlarge on this point ; I refer you to the evidence for Mr. Austin'A 
behaviour. His own testimony is against him.. Can 3rou5 then, hmve 
any doubt, that Mr. Selfridge persisted naore, than he ought to have 
done, in requiring Mr. Austin to contradict, in writing what he had 
circulated ; .because, said Mr. Selfridge^ I find that when you say^ 
you have contradicted the assertion in fiersoB, these very, peofile te 
whom you say you have dene it, declare it has not been done. Wa« 
it then honourable in Mr Austin, to refuse giving to the Defendant 
a wiitten acknowledgment, that the report was without foundation I 
I pat it to you, Gentlemen, if you had 'Stated to various peraonSyirem 
misinformation, that which bore hard cmi the character of 'anyeiiei 
and you were asked to ^ve a note in writingt that you were m^n« 
formed, would either of you have refused that small and lionest-a- 
vowal ? No ; I know you too well to think it ;^ for 1 knpw that no 
honourable man could or would refuse it. Por wheve I have luwie* 
signedly done an injiury, by spreading a ^se report of another^ iroiftU 
I not fiy to retract it» that I might make reparation^ 'as much as.^ I 
could, and even put it in his power to shew, that he was right and I * 
in an error ? Examine whether there was^ throughput, the wholes a 
desire in tlie Defendant fi>r Mr. Austin to do any thing more; tliam to 
enable him to have this retraction^ that it might be in his power to 
^se it for his own justification. He says, in his conversation with 
Mr. Welsh, that his only motive in moving in the apstir, was to rescue 
his professional conduct from imputation. That he could iK>t rdio* 
quish this pursuit ; but before he adopted other measures he would 
leave Mr. Austin a day or two to reflect. Was this the language of a 
man who sought revenge ? .No ; it was that of calm and nuld expose 
tulation, asking redress for an injury* sustained. I shaU say no more 
on this part of the testimony, than to observe, if you give cre<tit to 
Mf • Austin^ ypu must believe Mr. Welsh tells a falsehood ; you 
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tnust^fllieyt^ Eager, Russell, and Scott all tell falsehoods, or art 
most -strangely, notto say .grossly mistaken. You cannot, I sayj 
believe the relation of Mr. Austin, unless you believe that all the^ 
persons are mistaken. 

I now come to the motives and to theconduct of the Defendant, 
on tliis unhappy day. If you are of opinion that there was no fe- 
lonious intent on the part of Mr. Selfridge, at that time, then yoil 
csoinot find him guiltyof manslaughter, because manslaughter must 
(ie committed with a felonious intent. If there were no felony iit 
his mind, no. crime in hi^ heart, he must be decided by your ver- 
dict to be an innocent man. 

I wish now to trace the conduct of Mr^ Sfelfridge on that day :— 
Yoa find there haod been a suit prosecuted by him, in which he was, 
by the desire of Capt, Ingraham, to sue out an execution, and de- 
liver it to him on the Exchange. Capt. Ingraham is positive, that 
he told the Defendant on Saturday, or Sunday evening, to get the 
Ex^utiofi ; and that he himself went twice * to the Exchange, fot 
tlie purpose of receiving it from Mr. Selfridge. You have therefore 
the very rea^n, why the Defendant went there ; when in the com-* 
moa practice of his professbn, it would be natural to go on the Ex- 
changer- in the general'course of business ; but here is a particular 
piece . of foutiness^ to meet a person hy appointment ; there can there- 
for© be-no doubt, that he went there for that purpose, and for that 
only. 

In the conversation ^with Mr. Richardson, the Defendant said, he 
pould not confine himself ; that his business was of a peculiar na- 
ture, and that he must go about it as usual. Perhaps he recoUectf 
ed at the time, that he-was to go out on special business, and that 
was:the reason, why he spoke to Mr. Richardson' a» hcJ did. When 
this took place with Mr. Richardson, he had no idea of the affhiy, 
which afterwards happened. It is hardly possible, if he had enter-^ 
tained the smallest intention of provoking a quarrel, that he; should 
notliave nientiooedit, in conversation to Mr. Welsh and Mr. Rich- 
ardson, persons, who ware his intimate professional acquaintances. 
After Mr.. Selfridge left his office, you find him walking bn the Ex- 
chasge, in as calm and ddibetnsite a manner, as ever he did, in his 
life; and if any of you, Gentletnen, have observed Mr. Selfridge 
walk, yoamsust recoUect that he does hold his hands, in walking, 
Exactly as the "witnesses have desciibed ; for it is the natural posi- 
tion*of a man, who would wish to aid the debiUty of his body ; and 
the noanner in which Mr. Selfridge is stated \o have walked, gives 
the exact description of the walk^>f a weak and feeble man. 

From the testimony offered, ydu will further find, and particular- 
ly, by the evidence of Brooks, (for I wish to trace ^the Defendant 
down to the Exchange) that he is clear Mr. Selfridge*s hands were 
behind him, and not in his pocket. Mr. Brooks stood at Clark's 
shop^ and observed Mr. Selfridge, from the moment of his entering 
Slate-street. He therefore must have seen the position of his arms 
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best. . Sotae of the witnesses suppose, tbat his hands were in hki 
pocket; this was-^a mistakeahat might easily arise from not bavii>g 
a full view of bis body* It would be difficult in some kinds of coats, 
which have the pockets behind, to ascertain whether the hands were 
actually in them, or hot ; .but Brpoks, who saw him pass first in the 
front,. and then in the i*ear, must be the best qualified to detenrnne, 
what was the actpal situation of ihe Defendant's hands. Irvnn tells 
you^ that his hands were behind him ; that, in this position, became 
down the. street, but that, when Austin came out from the side walk, 
Mr. Selfridge held up Jus left hand, as if to guard his head, took bis 
iright hand Trom behind him, put it into his packet, drew out a pistc^- 
extended his arm, and fired. 

Take this, with the testimony of French, Bailey, imd Shaw, who 
received from the Defendant the execution he sued out, at the re- 
quest of Mr. Ingraham, and, the current of evidence, from other wit^ 
nes^es ; for on these facts it is,.that you haire to determine, and if 
you must judge from the weight of evidence, and decide accocding; 
to the number of witnesses, you. can have no doubt that the Defea* 
dant, instead of going to meet an afifray, was going down to the }i»Xr 
change on special business, with his hands behind himi and walkiii(^ 
very deliberately, when he was assaulted by^ young Austin. Fur^ 
ther, to prave, that he could not have gone to seektliis insult, yoo 
will please to recollect that he went with his face looking toward^ the 
Branch Bank, and not towards the place, where the deceased was. 
When in'this situation, judge you whether a n>an with, as you are 
told, the sun 4n his eyes, mA his hat flapped or slouched overtbem^ 
could have seen ^r, Au^tin^ who stood with his back against Mr«r 
Townsend's shop. It is manifest that Mr. Selfridge couki not^ 
from the course he was taking, have looked that way, and it is kk 
evidence that he did not bear towards Mr. Townscud's shop, ^ till 
obliged, from the .violence of young Austin's attack, to turn . to de- 
fend himself. Some say that he stepped back, others, that he turn- 
ed rpund to do this. 

It would. seen^, that, when the Defendant had got a little to tlie 
southward of the middle of the street, the unfortunate young maa 
rushed out said made an attack upon him. Let us, for the purpose 
of ascertaining this, now compare the testimony. Lewis Clover 
states to you, that he went into State- street that day, for the eKpc^s 
purpose of seeing what would take place, supposing there wou^ be. 
''an affray between Mr. Selfridge and some other person, in conse« 
quence of the publication in tlie Gazette. He says he took a stalion, 
where he had a full view of the Defendsmt, as he catne down the 
street ; that he wal^ed very deliberately with his hands behind him ^ 
that Austin went from il\e pavement with a quick pace, directly a- 
gainst Selfridf^e, with his can uplifted, and gave the Defendant one 
violent blow, and as be was giving the second, Selfridge fired. If 
you believe this, there was, before the discharge of the pistol, as- vio- 
lent a blow given, as could be struck by an athletic young man, di- 
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fectly oh the defendant's head. This ivitness's credit stands totally 
unimpeached, even if alone ; but is it not corroborated? Mr. Ed- 
wimis also was in expectation of some affcay, and stopped before 
Mr. Townsend*s shop. He saw Mr. Selfridge walking in a direc- 
tion that woirtd have brought him on the brick pavement near the 
Blanch Bank, when a person hfrushed byhim, and got near the 
middle of the street, with a stick in his hand ; he adds, that it was 
iipltfted, but whether in the attitude of giving^ or receiving a blow, 
he could not say ; but that the cane descended, iand the pistol was 
fired at the same instant. You have it, however, in evidence, that just 
before, something caught the eye of Mr. Edwards, and he turned his 
head to Mr. French. Does riot this interval afford time for the fii'st 
Wow deposed to by Glover ? Were there no other testimony, but 
that delivered by tliese two witnesses, would not this of Edwards be 
thestrongest corroboration of that of Glovw ? Would you not, on 
giving a due credit to both, say that his evidence is confirmed by tht 
sftatement of Edwards ? Consider the situsftion of the parties ; Sel- 
fridge coming down the street, pursuing a course that would have' 
tafken him to the left of Austin, toward^ihe Branch Bank— ^s soon 
as Austin perceived him, he changed his stick from the left to the 
right hand, and brushed by every one with a qnick pace. ' Consider 
the distance between him and Selfridge, the few paces that "inter- 
vened ; that Mr. Austin ^vas running on the Defendant, as you have 
been told, as if he was going to attack a wild beast ; that he sprung 
itom the pmvement and rushed qn hun, when it was not possible for 
Mr. Selfi'idgc, whose hat was over his eyes, and when his hands were 
behind him, to guard himself before a blow could have been given. 
Tlie circumstances of the case rt^nder the testimony ofG lover so con-' 
firmed, as not to leave you a pbssibility of doiibting it, and unless 
what h testified be contradicted, you canriot reject it ; but if it be of 
such a nature, that it can be reconciled with, and is supported by 
circumstances and other evident^, ybu cannot but believe it. Sec- 
how this is established more and more by every comparison. Wig- 
gin says that he was in Stat«-street alsoi for the purpose of seeing 
aihy thing that might take place ; that he was conversing about 
young Austin and Selfridge ; that he saw 'Mr. Austin with a stick in 
his hand, and Sfelfridge coming down die street, that he looked 
vmnd ibr Austin, after liaving seen Mr. Selfridge, and whije his eye 
was thus momentarily directed) he heard bl6w. Can you account 
for this, and the>other blow which followed, unless there was one 
given before the pistol was fired ? Mr. Wiggin could not have 
been deceived, when all his attention was awake, for the purpose of 
observation ; and he saw, when the pistol was fired, the hand de- 
scending again. There is a corroboration as strong as possible of 
this fact, that a blow was given before the discharge of the pistol, 
IVom the testimony of Bailey and French. , They tell you the assault 
waa. as violent as possible, and that they could not tell which wa» 
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first, the blow or the firing of the pistol. Now, if their eyes we1^ 
turned aside, but for an instant, tliere can be no doubt but that this 
evidence is true, and that tliey did not see the whole of the transa^* 
lion. 

From, some of the testimony, it appears, that in woubds of this ' 
kind, the strength is very great, and the muscular action quicker and 
more sudden. Do iK)t these circunistaces go to corroborate th« 
statement of Mr, Glover, and to account for tiie instantaneous act of 
the blow, and discharge of the pistol ? 

It is but fair to draw this conclusion, that when witnesses testify 
positively to a fact, which other persons mii^-ht not have seen, but 
which is neither contradicted by, nor contradicts the testimony given 
by others, to believe that what was seen, by some of the witnesses 
might have escaped the observation of the others. Because, if you 
do this, you give credit to each party, without supposing either to 
have sworn falsely. 

I now come to the testimony of Mr. Faies. I mean not by any 
means to discredit him. I beHeve him to be an honourable young 
man ; nor has any thing that has taken place, caused me to doubt it. 
I however do believe, that wnen a transaction is recent and fresh, the 
impressions are stronger than at a future day. I need not ccmteBd 
for a proposition like this. There is no reason to suppose that he 
could $hen tell what was untrue. He relates that there was some 
conversation betweeivyoung Austin and himself about the cane, from 
which you- will draw your own conclusions. It appears, however, 
^at he had some apprehensions about his friend's having this cane, 
for he asked young Austin to give it him, and he states, that, when, at 
Townsend's shop, the deceased brushed by him, and went towards 
Mr. Selfridge. He further tells ypu, and he tells you very candidly, 
that ^ he cannot tell which was fii-st, the blow, or the firing of the 
pistol. 

, When you see the sensibility of this young gentleman, who could 
not but be agitated on the occasion, when he was deceived and 
deluded by his friend, who had told hf m he was not on this errand , 
could he be unrufled, calm, and unagitate ? Surely not, for even at 
our time of life, when the nerves -are hardened, when we arc not so 
liable to be agitated as a young man, Hke Mr. Faies, should we see a 
•person spring forward to do that which we should so earnestly wish 
he was not going to do, would we not feel agitated and alarmed ? 

Had he any motive on earth not to declar^ the actual fact ? Had 
he any occasion to prevaricate ? ^one. Would you, Gentlemen of 
the Jury, or would you not believe what he said at that time ? 
Can you think he did not then feel every disposition to speak, in fa- 
vour of his friend, who lay bleedingj and dead on the spot he had left ? 
He must have had every feeling alive to the memory of his fnend,and 
would have been happy to rmse it, in the estimation of those he ad- 
dressed. It is but natural that he should. But it is not in nature 
that he should wish to say any thing agaihst him.' How then can you 
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account for the anfwer ? It was tlie undifguifad voite df tnrth, at a 
moment, when fbe cotild be-the leaft coiice»ed« iXi aiifwtsi' to a diftin6l^ 
and poiitive queftion. It is 6n thai tofwer th&t I wbtdd rely, aid it 
is on that, that yon wtll, I truft^ alfo ft^ji 

Look to the further dedaratiotis of Mr. Fales, on this unhappy 
occafion. In the courfe of the etening, when Mr. Benjamin Auftin 
muft have felt all that refentment, which a parent mKy be fuppofed to' 
feely againft the man, who had taken the Hfe of his fon ; when he 
could not wHh to hear his child deeined the aggi^eHbr ; when Mr. 
Fales could not have wifted to plant a dagger in a father's bofom ; 
when he muft have gone to the fioufe of Mr. Auftin with &r SSsr* 
ent mtentions; when he went to adminifter balm and confolation to an 
aged and affiled p^^t ; when it might, without impeaching the 
chara^er of Mr. Fale^, be Well fuppofed, he wifhed to hide the 
truth, but truth muft be told. What was it that he then anfwered ta 
a Other's queftion ? «« Your fon ftruck a Wow firft ; a violent blow, 
before the piftol was fired»" Had Mr. Fates the leaft motive to re- 
prefent his fnend'-s conduct zi influenced by the fpirit of a bravado, or 
to give that colour to the tran{a£tion i Mr. Nichols went and niade a 
memorandum <^ the words; You have . this fa^ fully in evi- 
6encek There was, then, every motive, but that of tiiith, to tell a 
differtot ftory. From the reprefehtations made, by the friend of 
the deceafed at the very hour of his death; from his anfwer to 
an inquiring and affli^ed jlarent, you have the teftimony of 
Glover moft fully and completely cbrroboiated. There muft necef- 
farily have been one violent blow firft, and on the fecond blow de- 
fcending, the piftol was fired. Thus then ftands the evidence of 
this important fa£fc ; you have to it, the pofitive teftimony of Glover, 
lorroborated by that of Edward,- and of Wiffgin, by a circumfbuice 
as ftrong, as if he "had feen the blow, for he heard it. YoU have it 
corroborated, not only by the firft declarations of Mr. Fales, but' 
from probability arifing, from the manner, in which he delivered his 
kftimony, when on the ftand. 

This then was the fituation of the Defendant, he was going down 
State ftreet, not only on his juft and ordinary bufin^fs, but on a fpec- 
ial engagement, to meet a client there, fot a particular purpofe. True, 
he had notice that feme perfon was to be hired to deftroy or attack 
him. It may have been faid that he could have gone to a magif- 
trate, and obtained the protection of the laws of his country and 
have taken fecurity, for keeping the peace. I agree that this would 
have been a fair anfwer to the Queftion of, what could he do ? If 
Mc Cabot had faid, young Auftin is to attack you ; fpeaking as 
I do in a Court of Juftice, it was, under fuch a Circumftance, hit 
duty to have done fb. But it was not fo faid to him, it was merely 
mentioned to him, that feme perfon was to be hired or employed t0 
deftroy or beat him. He had it not, then, in his power, to avail him- 
felf of the prote^ion of the lawy by taking fecunty ; for he did nof 
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imov by wkom he was tabe iJ&3ed» It became Uieii> as the law» 
of his country could not afEbrd him prote&ioti, a duty in him to pro- 
te^ his ow» Jife by all the means in his^ power. The particular pur- 
pofe for which he had the piftol in his pocket I Jyiow not. What it 
was is not fully in evidence. But the plain fiadty is thi^ that the De- 
fendaoty with a piftol in his pockett was going down to the Es&changer 
on buiinefsy and was met by a ma^ coming upon him like a perfon 
attacking a wild beaft ^ a blow was ftruck on his head which would 
have fraSured. his fkuU^ had it not been for the hat which he had on. 
What did nature^ what did law and reafon prompt to do on fuch aa 
Qccaiion ? Was it not to make ufe of every means in his power to de* 
fend himfelf ? Let me here aik what were thefe means I You have 
heard accounts of his debilitated ftate^ his total want of mufcular 
ftrength. H9 could not have defended himfelf by his hands ; he could 
not have got out of the way ; for he was unable to fly. You have it 
in evidence, that Auftin was on the run ; he could not then have even 
turned round without receiving two or three blows^ perhaps fatal 
ones* What then could he do ? that only which he could do in de- 
fence of his life. The only renuuning thing he had to do, was what 
he was compelled. to. do. P^e took his piftol fix>m his pockety and, 
after having received one blow, killed, as he was receiving another, 
frpm the affiiilant, who would have killed him. This is the ^fence we 
make to the charge againfL Mr. Selfridge. This we contend to be 
the legal and proper one, of jullifiable homicide to preferve his own 
life. If this be unwarrantable, our defence is gone* But if nature^ 
if reafon, if initin6i impel every created being, when attacked to make: 
ufe^of all the ijfieans in his power to defend his life and perfon,- you 
cannot adjudge. this to have been unlawful in the Defendant, vdthooU 
reducing every one, that is afiailedby arufEan, to thi» dreadful alter*, 
native, of periftiing by the hand of violence, or by the verdict of m 
Jury. After this was done, Mr. Selfridge defended himfelf by hold- 
ing up his hands. Some fay he ftruck ; I mud fay, that from the 
teftiraony, it appears to me he did not. But allowing that he did, it 
wa? natural that he fhould do fp. He threw his piftol it is true ; but 
whether at the deceafed pr not, does not appear. The perfon &ys 
it was^ thrown at his head, and Ho^^e teHs us it rolled towards Mr, 
Ruffell's printing office. 

The confii<^ over, no violence was:feen on the part of Mr. Selfridge. 
Nothing barbarous, nothing even like anger or rage. He went Tor- 
ward asif exhaufted, and leaned againft Mr. Townfend's fliop. Some 
cried out, who is the rafcal that has killed him ? I, faid the Defen- 
dant, am the man. I mean not to go away. I know what I have 
done, and am ready t<} anfwGr for it to the laws p{ my country* 

Mi*. ^lelviUe came up, to hirp, and faid, you ought not to go away.. 
I do not intend to, was ftill the anfwer.^ 

When other perfons, feeing a crowd affembled, and violence talked 
of, advifed him to retire. He went off, fending for the offices of 
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Jv^tf that he might be ready to anfwer to the laws of his country, 
if he had offended againft them. He defired Mr. poume to let BeU 
"he informed where he was to be fonnd. This was the condu^ not of 
guilt, but of confcious innocence. It is attempted to be done away 
by ikying, tkit he was to have dined Pnth Mr. Be0 % but could any^ 
man, efpecially a lawyer, after an a£i of this fort, have imagined that 
he might take his diimer, without interruption, in a public noufe ?— 
There can be no doubt therefore, that he told where he was to be 
found by the (heriff of the county. True, he went away, but not to 
fly. It was in that awful moment, as in lihis, that he appealed from 
the pafQons of the people to their judgment, from their imagination 
to their reafon, from their feelings, to their fenfe of juftice, from 
their violence, to his country. You, Gentlemen of the Jury, are 
that country. 

It is not poffible to conceive any motive to dp this ad, but what 
arofe from neceffity, impofed at the very inftant. It is hardly in evi- 
dence, that Mr. Selfridge knew this unfortunate young man. 

If there had been any feelings of revenge to gratify, would he have 
gone on the Exchange to indulge them ? No, he would have fought 
fome other opportunity. And what was his behaviour there ? He 
was tranquil and calm. — Look at his after cdndudl. It was not the 
refult of hardnefs of heart, but of that confcious innocence which 
prot-e£is the man unpolluted with iin, when every ^friend flies from 
him ; which in the hour of terror and difmay, whirrs comfort and 
confolatioai tp his foul : for the heart which knows no crime, c^n be 
tormented with no remorfe. 

This, Gentlemen, is, I believe, the whole of our ilory. I am not 
permitted, by the rules of the Court, to go into argument on the fa£ks. 
I have barely ftated the law ; not what are my notions of it, but 
from the books. I took efpecial care not to uate the cafe before 
the witnefTes were examined. For it was not my wifli either t» 
exaggerate or diminifli. I meant to place it on the ground of the 
evidence itfelf, and to leave, without any appeal to the pafiions, your 
minds open to receive the fair impref&ons from the teftimony I have 
attempted to recapitulate. Having faid nothing but what they tef- 
tifie3, I have done all the duty which in this ftate of the cafe, I am 
at liberty to perform. I therefore leave the Defendant with you^ 
J)arely ftating my own convi6don, as a lawyer, a chriftian, and a man, 
that he has committed no offence, either againft the law of fociety, 
of religion, or of nature. That he has not, againft the law of focir 
ety, I bottom myfeif on the authorities which have beert read. That 
he has not againft the laws of r.jligion, I infer from the duty which 
every created being owes to Him, who in his beneficence, brought Ut 
ii^o^xiftence, to defend life, by all the meant in his power. Not 
againft the law of nature, for whatever theorifts, or fpecuktive men 
may fay to the contrary, yet, when the alternative arifes, whether a 
man muft frijl, or whether it muft be he who affaults him ; whether 
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be muft iacrifice jail his intm to God, to religioib and to fodety, 
pr put to d^ath the man by- whom he is aflailed^ nature would afferl 
}ier prerogative^ tKe aggiieflbr muft die, and the innocent man rifi. 
I^ain alive. . . 

Stephen. SMfon ^(called by the counfel for the Goy^nment) fwom* 
jitt. Gen* Did you fee the Defendant on the iburth of Auguft I 
■'- Witnefi. \trj (hortly after the death, I faw him, he was ftanding 
near .* ^ poft office. A gentleman that was by him fmd to him, 
^ you are agitated.'' He replied that he was not, he had done as 
he meant to do, or what he meant to do, or no more than he meant 
to do ; I cannot fay pofidvely which of thefe expreffions ^he ufed* 

Richard Edwards called, in behalf of the Defendant. 

Oore. Was you by when Mr. Selfridge went from State Street ? 

Witnefi. . I W2^ ; -had been obferying hi«i, tp fee if he was going 
away, and which way he (hould go. I heard him fay that be wa^ 
the man ; that he did not intend to go away. When Major Melvill^ 
canieup and told him he hoped he would not think of going away, 
he faid he was not going qflF. Afterwards Mr, Ritchie preffed him^ 
and took hiip away with bi|n. I heard no fuch obfervation as Mn 
Skelton has teftified to, 

WiUiam Ritchie^ caHed by Mr. Gore. 

Gere, Pleafe to relate particularly the circumftances that occup? 
red after the death. 

Witnefi. I heard nothing of the fpeech which Mr. Skelton has 
teftified to. When I advifed him to go with me, he would not. I 
had hold of his arm, and was prefling him to go, when Major Melvill 
(poke to him ; he broke from me and refuled to go. He uiid he was 
pot fo much agitated as I was : he knew very well what he had 
done. He afterwards went with me. to my houfe, and when he 
heard of the death (I had no belief that Auftin was dead, before . 
I went home) h^ expreffedi great regret, and faid, if he fhould b^ 
permitted to attend the ftmeral, he believe4 he fhould be as fincere a 
mourner as aiSy one in the proc^eflion, except the parents themfelves, 

Att. Gen, As the authprities read from Grotius and Hal^ an^ ex- 
pl^nedby former and fubfequent paflages, I will beg leave to read 
them now, that the oppofite fi^e may have ^n opportunity of com? 
menting on them. The firft is 

Hale^i 'H^, P. C. 451. ^ Malice in fa^ is a cl^be^ate intentioxi of doing ioi|ie 
corporal harm to the p^rfon of anqitficir." 

** Malice in law, or prefuzned malice, is of feveral kinds, viz. I. In refjjcdk of 
the manner of the hotnicide. 2. In refpet* ofthe perfon killed, viz. a miniftcr of 
jtfftice in execution of his <^ce. 8. In refpedl of the perfon killing.'* 

** Maliofr in f^tSb is a deltt>crBte intentbn <tf doing any bodily harm to axKither , 
lyhereonto by law he is not authorized." 

*« The evidences of fuch a malice muft arjfe from external circumftances dif-^ 
^o^ering that inward intention, as lying in wait, mcxuurings s^tecedent, formc^ 
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^udgitey driibefate oompaflmgi, and die like, which are Teriout^ aecorclbg to va^ 
/Eicty of drcumftances.*' 

Ihid 452. **' A. challenges C. to meet in the field to fight, C. declines it as much 
as he can, but is threatened by A. to be pofted for a coward, &c ilhe meet not, 
and thereupon A. and B. his fecond, and C. and D, his fecond, meet and fight, and 
C IdlU A. this is murder in C and D. 1^ fecond, and fo ruled in Tavnier** eaie, 
though C. unwilling accepted the challenge.** 

" If A. challenge & to fight, B. declines the cfaallen^, but lets A. know, that he 
win not be beaten, but wiU defend himfelf ! if B. going about his occafions wears 
his fword, is afifaulted bv A. and kiUed, this ti murder in A. ; but if B.hadkUicd 
A. upon that afiault, it fkadbeeny« drfendendo, if he could not otherwife efcape, qr 
bare homicide, if he could efcape, and did not.*' 

** But if B. had only made this as a difguife to fecure himfelf from the danger 
of the law, and purpofely went to the place, where probably he might meet A. 
and there they fight, and he kills A. dien it had been piurder in B. ; but hetmi 
circumTbnces of the fadk muft guide the jury.** 

<* If A. and B. fall fuddenly out, and they prefently agree to fight in the fieldf 
axid run and fetch their weapons, .and go into the field and fight, and A. kills B. 
this is not murder but homicide, and it is but a continuance of the fudden ialUng 
out, and the blood was never cooled ; but if there were deliberation, as that tbef 
meet the next day, nay, though it were the (ame day, if there were (uch a com* 
petent dKbnce of time, that in common prefumption they had time of deUberj^ 
lion, then it is murder.*' 

** A boy came into Osterley park to steal wood, and feeing the woodward; 
climbs up a tree to hide himfelf, the woodward bids him come down, he cooMt 
down, and the woodward (buck him twice, and then bound him to his horfe tail, 
and dragged him till his fhoulder was broke, whereof he died ; it was ruled mur- 
der, becaufe I. The correction was excessive, and 2. It was an a& of deliberate 
cruelty.** 

** If the mafter defigneth moderate corre(£tion to his fervant, and accordingly 
ufeth it, and the fervant by fome misfortune dieth thereof, this is ttot murder, 
but per infortunium, Becaute the law alloweth him to ufe moderate corredbon, 
and therefore the deliberate purpofe thereof is not ex tmatM pr^te^Uta/* 

** But if the mafter dedgneth an immoderate or unreafonable corredHon, either 
in refpedb of the meafure, or mapner, inArument thereof, and the servant die 
thereof, I fee not how this can be excufed from murder, if done with deliberatiaa 
^nd defign, nor from manflaughter, if done hastily, paifionateiy, and without 
deliberation ; and herein confideration mufl be had of the manner of the prov- 
ocation, the danger of the inflrument, which the mafter ufeth, and the age or 
fmditiqn of the fervant that is flricken, and the like of a fchoolmafter towards 
is icholar.** 

4. Black. Com. 194. ** We are next to confider the crime of deliberate and 
wilful murder ; a crime at which nature Aarts, and which i^ T believe pualflied 
aimofl univerfaily tliroughout the wprld with death. The words of the Moiki- 
cal law (over arid above the general precept to Noah, " that whofo flieddeth 
man*s blood, by raan fliall c^s blood be flied**) are very enipIiatkaL in prohibit- 
ing the pardon of inurdereral " Moreover ye fhall take no ratisfa<fHoii for the 
life of a murderer, who is giiiky of death, but he iliall fure]]^- be put w death j 
for the land cannot be cleanfed of the blood tliat is ilied theiJL^in, hut by the blood 
of him that flied it.** 

loiJ, 195. Murder is therefore now thus defined, or rather defcribed by Sif 
Edward Coke ; ** when a perfon of found memory and difcretion, unlawfully 
kllleth auy reofonablc creature in being and under the king's peace, with malice 
aforethought, either exprefs or implied.'* 

I6U, 196'. " Next it happens when a perfon of fuch found difcretion untatv/ulUf 
ii^UL The unlawfuJneSf arifeth from the killing without warrant or'cxcufe.*' 
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Jiid, MX ** Aiib in many cafes where no malice U ezprefled, the km wiD 
imply it : as, where a man wilfully poifons another, in fuch a deliberate aA the 
Saw prefumes malice, though no particular enmity can be proved. And if a man 
Idtts another fuddenly, wi&out any, or without a confiderable provocatioHi the 
law implies malice ; for no perfon, unlels of an abandoned heart, would be guilty 
•f ineik an a^ upon a flight or no apparent caufe. No affront, by words or 
gefhires only, is a fufficient provocation, fo as to excufe or extenuate fuch adk 
of TideBce M maaifeftlv endanger the life of another. But if the perlbn fo pro- 
voked had unfortunately killed the bther, bv beating him in fuch a manner as 
fliewed only an intent to diaftife and not toidU him, the law fo far coniiders the 
provocaticm of contumelious behaviour, as to adjudge it only manflaughter, and 
not murder. In like manner if one kiDs an officer of jultice, either civil or crim- 
inal, in the execution of his duty, or any of his affiftants endeavouring to conferve 
the peaoe, or any private perfon endeavouring to fupprefs an afiray, or appre- 
iMid a Man, knowing his authority or the intention with which he interpofes, 
the law will imply m^ce, and the killer ihall be guilty of murder. And if one 
intends to do another felony, and undefignedly kills a man, this is alfo murder. 
Thus if one flux>ts at A, and ndfles him, but kills B, this is murder ; becaufe of 
the pi'evious fdonious intent, which the kw transfers from one to the other. 
Xhe (atfne is likt cafe where one lays pcnfon for A ; and B, againft whom the 
jMtfoner had nouialicious intent, tak^ it, and it kiUs him ; this is hkewHt mur- 
der So aMb, if one gives a woman with child a medicine to procure abortion, 
and it operates fo violently as to kill the woman, this is murder in the perfon 
liwo gave it. It were endl^ to go through all the cafes of homicide, wlych 
%mwt been adJvH^ed either exprefsly, or impliedly, malicious : thefe therefore may 
ioffice as a ^iiecimen ; and we may take it for a general rule that all hcmiicide is 
tnalKious, aad of courfe amounts to murder, unleis ndiere jufbtfied by the con^ 
maud or p^raiifiion of the law ; excnfed on the account of accid^nt or felf pre- 
fervation ; or alleviated into manflaughter, by being either the involuntary con? 
fequence of fome a<£^ not ftridUy lawful, or (if voluntary) occafioned by fome 
Mden and fnfficiently viplent provocation. And all thefe circumftances of jufH* 
Beation, excufe, or alleviation, it is incumbent upon the prifoner to make out, to 
the fatisfe^tion of the court and jury.** 

The Attorney General then read an extraft fi:x>m Judge Troww 
bridge's charge at the trial of tile foldiers in 1770. 

« Homicide is of three kinds ; jufUfiable, excufable, and felonious : the firh hias 
"no fliare of guilt at all ; the fecond very little ; but the third is the higheft crime 
agdnft the law of nature. There are alfo degrees of guilt in felonious homicide, 
which divide the ofience into manflaughter and murder. I fliall give fome in- 
flances under each head, proper to be confidered in this cafe, and known at this 
day. And firft of^ufHfiable homicide : killing him who attempts to rob or mur- 
der me, to break open my dwelling houfe'in the night, or to burn it, or by force 
to commit any other felony on me, my wife, child, fervant, friend, or even a 
ftranger, if it cannot otherwife be prevented, is juftifiable. So in cafe of a fudden 
afiray, if a private perfon interpofmg to part the combatants, and giving notice 
•f his friendly defign, is aifauited by them, or either of them, and in the ftrugglc 
happens to kul, he may juftify it, becaufe it is the duty of every man to iricrpofc 
in fuch cafes to preferve the public peace.** 

" Homicide excufable in felf defence, is where one engaged in a fudden sfFray 
^ts the combat before a mortal wound is given, retreats as far as he fafeiy can, 
and then urged by mere nccelFity, kills his adverfary in the defence of his ov/n 
life. This difiers from juftiiiable felf defence, becaufe he was to blame for en^ng- 
ing in the affray, and therefore mtft retreat as far as he can fafeiy ; whereas in 
the^ other cafe aforementioned, neither the peace officers, nor* his afliftants, nor 
the private perfon, is obliged to retreat, but may fbnd and repel force by force. 
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<* Af&nflaughter is the unlawful kiUing another without maUce t^spKtk.i 
pKed : as'voluntarily upon a fudden heat, or involuntarily in doing an unlaivfiit 
wSl Manflaughter on a fudden provocation, diiS^ni £nom excufable homicide ia , 
U^ defence, in this ; that in one cafe there is an apparent noceifity. for fidif pi^. 
fi^vation to kill the aggre^or, in the other there ia no neceffity at aM, it being • 
fttdden a<Sl of revenge.** 

Soi» G€nn To rightly underftand the paiTages from 6rotiU8» read 
by Mr. Gore, in his opening, it will be neceflary to. refer to other, 
parts of the lame author, I therefore (hall read from 

Book XL ch. 1. $ S. ** We have before oUervedj that if a man is afl^Ited in. 
filch a manner, that his life fliall appear in inevitable danger, he may not only 
nuike war upon, but very juftly deftroy the aggrefibr ; and from tms inftance, 
which every one mufl aUow us, it appears that fudi a private war may be juft^ 
and lawful ; for it is to be obferved, that this right or property of felf defence it . 
what nature has implanted in every creature, without any regard to the inten- ' 
tton of the aggreflbrs ; for if the perfon be no ways to blanwr, as for inftance, a 
fi)ldier upon duty ; or a man that ihould miftake me for another, or one diftrad*> * 
cd, or a perfon in a dream, (which may. pc^Iibly happej^) I do ^t therefore 
lofe that right that I have of felf defence ; for it is fuficient that I am not obliged 
to fuffer the^wrong that he intends me, no more thibi if it was a man's beaft^at 
came to fet upon me.'* 

** It is a matter of difpute, whether we may kill: or trample oa innocent per* 
ins, who fhall hinder that defence, or efcape, tha^ is abfolut^y necefiary for the^ 
prdiervation of our lives. There are fome even among, divines who thiidc it* 
lawfuL And certainly, if we have regard to nature only, the refpe<5b that WC;< 
owe to fociety in general, is of lefs.moment than the prefervation of ourfelves % 
but the law of charity, efpecially the evangelical, which has put our neigUxmr 
iqKm a level with ourfelves, .does plainly not permit itJ* 

" It was well obferved of Aquinas, if apprdiend«d rightly, that in our, own^ 
defence we do not purpofely kill another ; not but that it may be fqmetimeft - 
lawfVd, if all other means prove inefie<5lual, to do that purpofely by which the 
^ggreflbr may die ; not that this death was fo much our choice, or primary de-^ 
fign, (as in capital puniihxnents,) but the only means we had thea left to preferve 
ourfelves ; nay, and even then, one would wiili, if pof&ble, rather to frigh^ or 
^blc him, than to be obliged, even by mere neceflity, to kill him." 

Ibid, p. 9. ** If then I am not threatened with any prefent danger, if I only 
difeover that fomebody has. laid a plot and ambufcade againft me, that he defigns 
to poifon me, or by fuboming witnefles to procure an unjuft fentence againll 
me, why, in this cafe, I muft not kill hun ; if either fuch a dan^r can be poffibl)^ 
avoided any other way, or. at; leaft, that it does not then fufficiently appear that 
it may not be avoided. For time gives us frequent opportunities of remedy, and 
there may many things happen, as the proverb has it, betwixt the cup and the 
Kp. Though tnere are both divines and lawyers, who are a little too indulgent 
in thisafiair i however, the other opinion, which is certainly the iafer and better, 
b not altogether deftitnte of authonty." 

" But what fhall we then fey of the* danger of lofing a limb, or a member ? 
when a member, efpecially if one of the principal, is of the higheft confequence, 
and even equal to life itfelf ; and it is befides doubtful whether we can furvtve 
the lofs ; it is certain, if there be no poifibility of avoiding the misfortune, the 
criminal perfon may. be lawfully and inftantly killed." 

Ibid, p. 14. *< There are fome of opinion, that if a man is in danger of receiv- 
ing a box on the ear, or any injury of the like nature, he has a right of revenging 
fo fmall a crime, even by the death of him that attempts it If regard be here 
only had to expletive juuice, I do not deny it ; for although there be no manner 
of proportion betwixt death, and fo flight an injury. ; yet whoever ikall attempt 



Digiti 



zed by Google 



JKI TRIAL OF T. O. SELTRIDGE, EsO' 

t» wnngaw, gives me firom that time a right, that is, a certain moral poiMrSr 
agafinftlijm fkn: ever ; upon a fuppoiition, Uiat I am not othcrwife capable o^ 
dii^erfing fuch an injury from my own peribn. Neither does human afie^on 
idclf feem tolinut us here to any thing that ma^r be in fovour of the aggreflbr ^ 
hot the go^iel does expre&lv fortnd this, for Oxm commanded hil «po(Ues rather 
to receive a fecond blow, than to hurt their adverfary. How mneh more then 
doeaihe forbid the killing of a mam for fo trivial an offence ?** 

I&U, p. 15. " It is therefore very furprifing, that when God has fo mantfeflly 
declared Ins vn!\l in the gofpel, we moiild find divines, nay chriftisLh divines, whs 
maintain, that it is not only lawful to Idll a man, in order to avoi<f fo trivial sfa 
injury ; but to porfue hini, in cafe he (hould endeavour to efcape, to recover 
their honour, as they call it ; which to me feems as well contrary to reafo|i, as to 
piety. For honour being the opinion of fome excellency or merit, he that can 
pot up fuch ^ afiront, eitprefles a particular excellency of temper ; and thsce- 
fore rather adds to his honour, than detra^ from it. Neither is it at aXL mate- 
rial, if forae men of corrupt jw^ment fhall revile this virtue with an opprobrious 
name, their (^>inionsi>eing of no moment, either to alter the thing itfdf, or the 
r<eputation it carries .among men of fenfe." 

Job Baft (called by the GoVelrriment's counfel) — fworn/ 

Att. Gen. Did you f(^ this affair ? 

Witnejt. Yes, I firft faw Mr, Selfridge Handing at his.ofiice door; 
faw him walk down to the corner of the old State Houfe \ when 
pail the comer, he put his hands bdiind hitti, and walked ilowty to- 
wards Congrdfs Street. I faw Mr. Auftin ftanding near Mr. 
Townfend^s (hop, and when he ftepped out towards Mr. Selfridge, he 
raifed his right arm. Mr. Selfridge's arm was removed from be- 
hind him, and raifed to', a horizontal ^fition. The piftol went off 
immediately,'and then Mr. Auftin imick htm violently acrofs the 
forehead. 

DexUr. May it please your honor, and you gentlemen of the 
Jury— It is my duty to submit to your consideration some obser- 
vations in the close of the defence of this important aiid interesting 
cause. In doing it, though I feel perfectly satisfied that you are 
men of pure minds, yet I reflect with anxiety, that no exertion or 
zeal on the part of the defendant's counsel can possibly insure 
justice, unless you likewise perform your duty. 'Do not suppose 
that I mean to suggest the least suspicion with rejpect to your 
principles or motives. I know you to bare been selected in a 
manner most likely to obtain impartial justice ; and doubtless you 
have honestly resolved, and endeavoured to lay aside all opinions 
which you may have entertained previous to this trial. But the 
difficulty of doing this, is perhaps not fully estimated ; a man de- 
ceives himself, oftener than he misleads others ; and he does in- 
justice from his errors, when his principles are all on the side of 
rectitude. To exhort him to overcome his prejudices, is like tell- 
ing a blind man to see. He may be disposed to overcome them, 
and yet be unable because they are unkown to himself. When 
prejudice is once kiiown, it is no longer prejudice, it becomes cor- 
ruption ; but so long as it is not known* the possessor cherished 
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it Wl&bttt gUih J hcfcdstndrgiiation for vic^,* ^a pays Bonidgis 
to Tirtie ; and yet docs iiijiistifc'e. " It is the ipprehtn^ibiif th« 
jott may thus mistake — that you may call yotjtr, pi-^'^dices^ priof- 
ciplies; and bi^lieve^them stich, and that their e£Fect$ may appear t& 
fbix thefrdits of Virtue V ^ich leads us so ahxii&usiy to repe^ 
the request^ that you. would examine your hearts, .and ascertain 
diat you do not come here i/^ith' parti^A minds. In ordftaty ca^ct 
diere is.no reason for this precaution. Juror^ are' so appobited 
fcy the fnstittttlons of our country, as tb'plkte ihem out of thi 

/each of improper influence on common occasions.; at least ai 

ipiuch so as l^aii humanity \it^Ul pemnit, 

* Bdt when a cause has been a bng time the subject of party dU- 
^tissioh*— wh|sn every man among l^s belongs to one parly oi tht 
^thcTy or at le^St is so considered — ^hen the democratic presse$p 
throughout the country, have teemed wiih publications, fraught 
i^^ith appeals tothf^ passions, and bitter inv€:ctive against the de- 
fendant 5— wben on one side every thing has been done, tha^ par* 
ij rage could do> to prejudice thi^ cau&e ; and on the other, little 
hzi been said in viridfcatbn of the supposed offender ; though oil 
Ch6 QVtutsion t admit that too much has been said ; when silence 
has been opposed to clamour and patient v^alimg for a trial to 
mfebiatic labour to prevent just fee ; — when the friends of th^ 
aidcdsedy restrained^y respect for the law*:, have kept silencej be- 
cause it was. the cXclHsive right of a Court of Justice to speak>— ^ 
whentio voice' has btfen heard from the walls of tF/e defeTidani'i 
pr{s6x&^ b\it k request that he may not be condemned without a 
tHa^ ; the necessary cOnsequencd must be, that opinion will pro- 
gress one. way,— that- the stream of incessajit ei^rtion will Weat 
S^tiannel in the public mind ; and the current may be strong 
&3&gh t6 carry away those who may be j urors^ though they know 
i^bt.iwMri or* when, they received the impulse that nUrries tiem 
lufwiarcf. 

* t.'amfcjrtUnate endugh not to know, wkh respect to. most of 
Jrb'u^ to' what political party you belong. Are you republican 
ft&ratists ? t ask you lo forget it ^ leave all your polttical opin- 
f6h5 bchiha you J for it would be more mischievbfiis, that you 
sh6uld'acquit the defend kim from the influence of these, than that 
ah intiocent man, by misuke, should be convicted^ la the latter 
casi<9 his would be the misfortune, and to him would it be confin- 
td ; but in die other, you viglite a principle; and the consequence 
inay be' turn. Consider what would be the effect of an impres- 
sion, on the public mind, that in cousequcnce of party opihion 
^nd feelings, the defendant was acquitted- Would there still be 
rcsp,urfcc to the laws, and to the justice of the country ? Would 
the passions of the citizen, in a moment of frcnzyj be calmed by 
looking forward to the decision of courts of law for jusT?k:e I 
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Jlail|er:ev«ry: wuUviJual would bc<pme. Ac ftvoi^er pf inwgingLrj^ 
transgression— V otence would be.' repaid with violence ; iaavoc 
would prodjiicp havoc ; and i|istj^gj4jPf a peaceable recurrence to 
,riie tribunals of justice, tlie specf^ia ot civil discord would bfe seen 
^talking tljroijgh our stjeets, scattering desajation^ipisery^ 
primes. ,. , . . r ^ . / -,«^ - . /^ \ ^ 

^'* .Suctnaay ^)e tl^e cpnsiBfiaefiCcs of indulging pp]TtIcali)reJudice 
cx^ tlifs day ; and if so, you are ameuafcle tp y<^ur,9,oijrJ(;ry aijd jpur 
ipjpd. , This I say to yoa who are federalists ; and have I i^ot as 
Ifjuch r»gbt to's^i^ak thu^j'to thipie who are de'moiiatic' re^iibli^ 
cans ? 1 hiit'liberty which you. cherish with sa^OiUch; j^rdor, dcr 
gcnds on ycJur preserving yourselves impartial lo a court of JujStjce? 
It U proved by the hiflory of man, at IcJit of civil S9Ciety,,\th^ 
the momem tlje j^udfcial power becomes corrupt, bWr^y^ expires. 
What 13 liberty but the enjoy roe at of your righ[s, free frpm out- 
Bage or dang^cr I And what security have you for ihese, but . an 
iropardal admiLiistration of justice? Liftj libcityj reput^^tibni^ 
pi openy, and domestic lappiuess, ate iill under »ts peculiar pro- 
tection* It IS the judicial power, uncornipted, that brings to Uno 
dwelling of every citi/en, all the blesUn^s of civil society^ and 
p^akes it dcar.tQ.marn. Little has the private cidien to do with 
ih^ other branches of government- What to- liim a/re tBe gre^t 
^od splendid events that aggrandhie a few eminent men and 
make a figp-rcm history ? His domestic happiness is not less reaT 
tkccause It will not be recorded for posterity ; but this happiness 
is Bis nb longer than courts of justice protect it* It is truey'inju- 
Ties cannot always be p revolted ; b^t while the foaataiiis of juS? 
ticc are pure, the suiTerer is Mire of a recompetice. 

Contemplate tlie intermediate horror s and final despotism* 
tbat must result from mutual deeds of vengeailcej %Yhen, there, is 
no longer an lOipanial jndiciary, to which contending parties 
in ay appeal, with full confidence that principles will be respected^ 
i^ei\rflU must be tlie interval of anarchy ; fierce the aljeraate 
pangs of rage and terror ; till one party shall destroy the others- 
arid a gloomy despatism terminate the struggles of conflictipg 
fkctions* Again, I beseech you to abjure your prejudices. In 
the language once addressed from Heaven to ihe Hebrew pro- 
pliet, "Put off your shoes, for the ground on which you= sjj^tid is 
holy/' You are the profea$ed friends^ the devoted worshippers^of 
eivil liberty ; will you violate her sanctuary ? Will you profane 
her temple of justice? Will you comnut sacrilege while yott 
kneel at her altar ? * 

^ 'T will now proceed to stau the nature of the charge on which' 
^pu are to decide, aui4ofthe defence which we oppose to it; theit 
exitmine the evidence^ to ascertain ^ the facts, and then inqpir'^ 
#^^is tlie I4W appltcabk^a tho£e filets. ^ , . . 
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The charge li fof^ihairilatighter ;' but 'it has b^ stated in th^ '• 
opening, that ft may be necess.'>ry'"to know som^&mg of each'sp^* 
<ies of homfcide, m order ttrc(btahi a <?orrect lihz of that %i-hi<fK 
yop'aren0Wto'(6on'>idcrV -^ -• ^ v i ^"» 

Homkide, as a geoeral tertti,'inctedeB, in-law; evWy tttodetjf 
Icllling a human being. The highest and most atrocious is mui> 
dcr 5 the discriminating feaiturt of u*hicb is f>reiri<nis malice. — 
WitlVthat the defendant is riot charged : the Orand Jury did not 
Aink that by the evidencfe snbntrtted to them, they were authoi^ 
jbokJ t&acctise Wm ofihat en<>rrtWitis crim<!. They have therefore 
charged him with manslaughter only- 

Thcvtry definition of this criAie, excludes previoas malice j 
therefore it is settled, that there cannot, with respect to this ofi 
fence, be an accessary before the fact ; becatise the intention of 
conlftiitting it is first coBCeiYed at th« moment of the offence, anl 
executed in the heat of a sudden passion, or it happens without 
any stich ihtent, in doing «ome unlawful act. ft will tK>tb^ 
contended that the defendant is guilty of citlier of these descSrip- 
tions of manslaughter. Neither party suggests tfcat the defenclant 
was under any peculiar impulse 0f paffion at the mioment, and 
had not time to reflect ; on the contrary, he is said to have beem 
too cool and deliberate. The case id which ft is important t6 
inquire, whether the act was dohe in the heat of blood, is whet€ 
the indicthient is for murdef, and the intent of the defence is to 
redtice th'e crimfe froih murder to manslaughter; but Selfridge 
fe not charg;ed with murder. There is tfothing in the evidencb 
that has the least tendency to prove an accidental killing, while 
doing some unlawful act. It is difficult to say, from this view of 
manslaughter, when compared with the evidence, on what legil 
^ound the defendant can be convicted ; unless it be, that he is 
to be copsidered as proved guilty of a crime which might have 
been charged as murder, and by law, if he now stood before you 
under an indictment for murder, you might find him guilty of 
Jnaiisiaughter, and therefore you may now convict him. 
- This does not appear to be unic ; for the evidence vi^ould not 
^pply to redtKe the offence from murder to mslnslaughter, oti ei- 
ther of the aforementioned grcunds. Perhaps it may be said th4t 
every greater incltides the less> and tfierefore, ittanslaughter is 
included in murder ; and that it is on this prtncipk that a con- 
viction for manslaughter may taJce place on an indictment for 
'murder. I will not detain you to examine this, for it iis not do- 
ing justice to the defendant to admits for a Mcment, even for the 
sake of argument, that the evidence proves murder. Our time 
will be more usefully employed in considering the print iples of 
the defei^e. Let ill be admitted then, as stated by the counsel 
for govierntaent, tJ»t, the killing being pr©vcd>'fi h Intumbetot 
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fm the defendant to discharge himself fr&ai guilt. Oiir ^ditpot 
h »miply thi^ that the killing was necessary in self defence' ,fr.or» 
in other words, th^t the defendant was in such immment <dfMiger 
of being killed, or suffering other enormoiis Ixodily h^xm tEat 
be had no reasonable prospect of escaping) but by.kiUaiig f^'as^ 
sailanti. 

This is tkt principle of the defence stripped of all tecbiiical 
language. It is not important to state the difference betvftn ju9« 
tiBahle and excusable homicidct or to show to which the jCTtd^aice 
vrill apply ; because, by our law, either being proTcd«.tbt de- 
fendant is entitled to a geiierat acquittaL 

Let us now recur to the evidence and «ee whether thi^ d cfence 
he not clearly established. 

I Mr- Dfxter ihn ntje/ii mitt a minuU tuiammation rfthc nvifoie trn^ 
ience^ 'vuhkh h here amitied^ hecautc it ma* mcessarify very loag ^ami the 
tvidiHce ttsdf if sU htfire the public* In the cowst of U he ^lakmrmi 
i^prme^ flmt Mr. Sel/ridge ^vxftt m the fxchat^ge about bis lanv/uihi'' 
sinnit 9nd wiihojtt a»j design (^f engaging ia an affray ; thai he nvat 
in the practice Qf csirrying piitoh^ and that it 'was uacertatH m>heiher 
Itf t^k the fwe&pon in his packet in consequence cfexpectif^ an attack ^ 
that if he diJt he had a right sa to d&, provided be made m unlanvfi^ 
Mse "fit ; thai the attack 'mas j& violent and loith so dangerous a nuea* 
fm^ that he ^as in imminent danger i that it was s& sudden%,andJfim' 
self to fiehie, that retreat iviBuld have hecn attended with extreme haz" 
ard } that the pistQi ^as not dit charged until it nsias certain that mnfi 
^^mU interfere fir his relief ^ and that hk'wf, which perhaps m^bt kill 
Mffiy and prohahiy *motdd fracture his skulls ^a^Cffe iae%itable.i^ a^ other 
wajff and that thf previous quarrel nj^ith the father of the ,deeiased%if ijt . 
PB^ he eon^sdered as affecting the cause ^ ar^e from tiie msshfhaviow of 
fid Mr. Austin, and that the defendant had bfen greatly injur edm that 
\mfair.2 

Mr* Dexter then proceeded as folio ^vf.-— 

It cannot be necessary, gen de men, for the defendant to sa^sff 
you beyond dpubi, that he recet?ed a tlow before the.di&chargf 
£^ the pistol. There is positive evidence from one witness^ (hat 
the fact was so, and other witnesses say much t}iat renders i| 
probable. But if the defendant waited until the ea^nt yi^s de* 
sc endings or even uplifted within reach of him, reason a^d cam- 
pion sense say, it is (he s^me thing ; no hian is b^und to wah 
until he is killed^ and being knocked dow^» would ^isab)ebini£(^ 
deferice* The killing can he justified only, on ^1^ grf>vmd thati^ 
iifas necf;ssary io pfeyent an i9Jury tb^t wa;s,fea£^ ; not that it 
If^s to punish for one ih^t was |^« This woi^d he reycDg^ 
^nd unit self d!Bf(^n(:e. 

The sE^me law autt^riticfi whieh tell yoU| tl^atta n^ii angst re- 
.1^% as far ^ he c^n. say ,4$o/.^at ifthe jit««a^ j^ sq yW^tii 
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^ be cannot xpttczu WJCiJfi9^^ iairaio«ii| dsw(^gfi^# .}|cJsi4ii(qiM#. 
^OfB so.4bi(i£. . If this ,4iPQHUi an/ (hiog^it isapplic^lc tqoii'^ 

siidf^n ^si^iUt. ,When.f9 ^^ ^<. ^4ed .cbe^iooscnUr dobilitgr .Cf 
^e de^ndan^, it .ccmh\\y fopnsis jt -vary f U-pi^g csMie. ^He C'9uJ|4 ; 
Qcitlier fjgKt nor flj. Jj^^dJie i^^n^pt^d tbe UlUir, he joo^t bivfii^ 
lij^.^overuken by hUJinDre athletic and active ant^opist, aii4 
either lu^Qcked down, ar m^mcd^ Qriawr4^r^> as the paauoi|f/fiE. 
that anta^oniu mig^bt dicutc* 

Bm it Is s^LtJ, and some pa^s^ges from law books are read to 

e^c ll, that the necessity which eicuscs Villlng a man, naust not 
reduced by the party kiHlng ; and diat he must be without 
U Yauare then wldt that Ehe defendant sought the affray r 
aod .aimed himself for itp and that he had been fault j in calling 
^r. Austifijthe father, opprobioiis names in ihe newspaper. 

.:A$ to the affray being nought by the defendant, tlierc h ua 
eyidence to support such an assertion^ but what arises from hi« 
conversations with Mr- Jtie hards on and Mr* Whitmanj or from 
die fact of his having a pistol in his pocket. These only prove, 
ikat he was prepared to defend himself, if attacked ; and if he 
did defend himself lawfully, this is the best evidence to show 
^hat was his intention i It cannot be prc&umed that he took the 
pistol with an unlawful intents when he never ejtprcssed &uch 
ifttenti and when his subsequent conduct was lawful. He ha4 
tieen informed chat be should be attacked by a bully i injudl 
case wliat was his duty ^ Was he bound to shut himself up in his 
OIVQ house ? Was he bound to hire a guard f If he h^d done lOt 
^s would have been urged as the strongest evidence of his iH' 
lientlt^ to comcnit an affray. Could he obtain surety of thepcaee 
from. a /uture atisailaiiC, whose name was unknown to him ^ Or 
Was he bi>und to go about his business, constitutionally feeble an4 
unarmed, at tlie p^^ril of his lite ? There would be more colour 
for this suggestion t :f the defendant had gone on the exchaiige 
and there msnlted citlier old Mr. Austin, or his son, or volunt^* 
rily engaged in altercation with either of tlicm. But lie wcat 
peaceably about his ordinary businois, and made use of ht;; wea- 
pon only when an 'unavnidaiile necessity happened* A man 
when about to travel a 2oad> infested with robbers, lawfully arms 
hiinsclf WLt}i pistols ; if he should be attacked by a robber, and 
from necessity kill him, is he to be charged with having nought 
tnis necessity, because he voluntarily undertook the joumcyj 
knowing the danger that attended it, and took weapons to defend 
himself against it ? As little is ihe dcfeudnut to be censured for 
going abi:>ut his ordifiary business, when he knew that it wotild 
oe attended with danger^ and arming himself, for defeocei 19 €9jh 
^dx Aa.jmergeiicy ^ould b^peny.as th^t the Ji^w&coviUl.iKH W. 
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AftShhn ptiielKdh*'-* , Iliavt here siipposed that the pistol wmT 
tsktrifot die purpose^or which it was used ; thisKowerc^ is far* 
i^m bdng ceriaTi^ fioirti tht evidenee, as h is Hi ptbof, that the 
.^fehdant nad daily occasion for pistols in passing between Bos- 
ton atfd Medford» a road that has been thought attended with 
sblAitf danger of 'rob'bery ; and that he sometimes carried pistnk 
i#1^s podket. There is not the lea^t pmtexKe fo^ saying» Uitt he' 
A(>ected an aflFray* widt young Mr. A^stm. He could not pre- 
sume that his father would employ him ; and it is not probable 
tll4t he knew him in the confusion that the sudden attack must 
h^aVe produced. As to the publicatloQ in the newspaper against 
old Mr. Austin, though this might be In some sense a fault,* yet 
it IS ^rfrbm being within the princible established l^y the books/ 
When it is said the party must be Without fault, it is evident thaf 
nothing more Is meant, than that he must Se without fault iti 
tbit particular transaction. If we are to leslVe this and look back, 
whei^are we to ^op ? Are we to go through the life of the party^ 
to examine his conduct ? If tbfe defendant had libelled Mr. Aus- 
tin, that was a previous and distinct offence, for which he was 
and yet is liable to an action or a6 indictment ; Jind unless it be 
presumed without evidence and against all probability, that it 
wiEis intended to produce this affray it can have no connection 
with' the princfple stated. There is ahother obvious nbotive for 
iti^md there is nothing in the evidence tending to convince you 
that it was intended . to provoke an attack : The defendant had 
been' defamed '; ietalt<ition was the natural punishnietit ; , and* 
tB^reis no reason to presume that any thing more was intendedt 
unless It was td bkmt the shafts of calumny from Mr. Austin, by- 
destroying his credit and standing in society.'. It is true, that it is 
said by several Respectable compilers of law that the party killing 
must be withodt fault ; bur they all refer to one adjudged case, 
which is found stated in i. Hale's ?• €• page 440. 

By recurring t6 the statement of this pase it appears,tbat the per- 
sons who killed, and would have excused- it on the ground of ne- 
cessary self defence, had forcibly entered and disseiz cd the right- 
ful owner of a house, and continued forcibly to detain it against 
him ; in an attempt by the owner forcibly to recover possession ; 
dio^e, who held wrongfully, were reduced to the necessity of 
killing ; and it was holden, that as they were then engaged in sin 
unla>^ul act, namely, forcibly detaining the- house against him 
who had a right to enter, they had produced this necessity by 
their own wrongful conduct, and therefore it should not excuse 
them. 

So that this principle seems to be related to another and in 
reaKty to be involved in it ; I mean the weil known principle that 
k9 #ho kills another by aceidenit^ while performing an amawfiit' 
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s^ti^is guilty, of mansUaghter* , It would h«: abmrJ, ihu a msui 
i^6 kius^blr accident, while peformmg an tinlavi'ful aoc» should 
be guilty of manslaughter ; and yet that he who ^ilk| from de- 
Sign, while performing an unlawful act, however noccssary itinaj 
have become, should B«' guiltless. It is setded that if on 
a ^sudden affray* A m^e an assatik on B, and afterwarc^s 
ilie assaulter b« driven to the wall, si> that he can retreat no, 
farther, and then kill B necessarily In his own defence, that is ex- 
cusable homicide tn A 5 and yet her; A was in fault in this very 
affray, by making the first assault ; but having afterwards re- 
treated as far as he could, the law extendi \q htm the right of 
self-defeiKc. This shews that unlcf s at the moment of klUmgt 
the party be doing wrong, the pi fnciplc contended for on £t 
ether side does not apply, tn proof of this I will also read to 
yott an authority from 1st HUle's P. C. 479, " There is mafkc 
•* between A and B, they meet casually, A a vaults B and drives 
*f him to the wall, B in his ovrn defence fcilk A, This k je defin- 
" dsnd9i and «hall not be heightened by ilitfinn^r ma ike into mur- 
" dcr or homicide at large; for it was not a killing on the 
'< former malice, but upon a nscessity Imposed upon htm by th^ 
*« assault of A. 

** A assaults B and B presently thereupon strikes A withouc 
** flight, \^hcreof A dies ; this is manslaughter in B and not le 
*^ dcfendmh. But if B ^trtkeg A agaia, but not mortal! y, and 
" blpws pass between them» and at length B retires 10 the wall, 
" and bemj} 'pressed upon by A, give& him a mortal wound, 
" whereof A dies, this is only homicide se defituitndoy although 
** that B had given divers other strokes that were not mortal bc- 
•* fore he retired to the wall or as far as he could* But now sup- 
^ pose tbat A by jnalicc makes a sudden a&sault upon B, who 
•* strikes agsliil and punuiog hard upon A, A retreats to the 
" wall, and m saving his own hfe, kllL B- Some have held this 
•* to be murder, and not w dcfind^nd^f because A gavi the first 
** assault, Croinp*fol 2i i. grounding upon the book of 5 Ed^, j 
** Itin. hlorih. Coron, 287 ; but Mr. D alton, w^i ys/rti, thinketh it 
^* to be se defindendoi though A made the first assault eHhr ^Uk 
" or nuitbbut malice^ and then retreated.*' 

I am bound in candor to add, that the law, as above laid 
down, on the authority of Dalton, has since been doubted as ta 
that part of it which supposes previous malice. This passage 
has been reviewed by Hawkins and East in their several treatises 
Oft crown law, arid I have chosen to read it frofn;^this very circuiTi- 
stance, because it appears that it has been well considered ; and 
when su^quent and eminent writers on fuU examination reject 
a part, and admit the residue to be law, it is strong confirjna^ 
lion of,.tItat residue. It i;i tfcat alone on which I rely, and it is 
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amply sufRdent to prove, what I have before stated j tliat if A 
Urst assauk Bon a stiJdcn a flfray without malice, A ni ay stilt 
cxctise ktlfmg^B fibm a jtubsequent o^ce&dty in hts mvn dcience s 
^nd yet none will deiiy that Hr^t as^iaulting B^ though witHout 
malice was a fault 

On this point, I submit to ydnr consideration one fiirtber re-' 
mArfc, The pahUcation in tbe newspaper is nothing more than^ 
provoking htngu^ge ; now if ihc defendant had immediatdy be* 
Ibre the atfray, tnade use of the s^me language to old Mr. Aus-^ 
tTnj no lawyer will pretend that tliis would have beer> such a' 
fault a^ wopid hate precluded the deffindant from cJEcusing him* 
ielf for the fcubseqaent necessary killing on the pjiaciple of ^clt- 
defence. If h wer« so, we should ffnd it so staled in books of 
authonty that treat on this subj<:ci: ; for the case must (^ften have 
happened^ as provoking language generally precedes blows. Ot^ 
the contraryV we find it settled, that even Fruktng ihe Bfst'issauli; 
decs not deprive the party of thk defence. It would be 

' absutd then to say, that rude and offensive lanj^uyigc, whitb can* 
liot ct^en justify an assault, should produce this cffecV* It ear^ 
iiardly be nece&Kiry IB id d, that, if these^ wordsj spokei). at thfi^ 
moment^ would not have deprived the defendant of this dtfeiurc^ 
having published them^forei in a newspaperi cannot produce, 
this consequence, 

I h-iTvc hitherto admitted that the pnblicatiori m the liewspa- 
pcT was a fault in tbe defendant ; nor am I disposed entliely to 
justify it J yet circLimstanceBekisted which went far to exttnuate 
ft. He had been defamed on a subject, the deUcacy of which» 
perhaps, will not be understuod by youj as you are not lawyers, 
leithout some explanation. E]£cking persons to bring suits is a^ 
infamous oftnccj for which a lawyer is liable to indictment j atuX 
to be turned away from the bar. Itis so fatal to the rcpotatbn 
of a lawyer I that it ii worm ding him in the nicest po'nt, to chargi; 
him with it. It is the point of honor ; and charging htm with 
barratry^ or stirring up suits, is like calling a soldier a coward, 
Mr. Austin » the facnerf had accused the defendant, public kly of 
this offence, respecting a transaction in which his conduct had 
bttCR punctiliously correct ; the defendant first applied to tim in 
pCTsoHj and with good temper, u* retract the charge j afterward* 
in conversations with Mr. Wtlih, Mr, Austin acknowledged tl^e 
accusation to be false, and proaiised lo cot^tradict it as publicWy 
as he had made it ; yet he neglected to do it i again he said he 
had done it; but the fact appeared to be otherwise.' This Jrt- 
duced the dcfeadiint to demand a denial of it in writiDg ; though • 
Mr. Austin privately acknowledged he had injured Mr. Selfridgp, 
J-ct he refused to make him an adequate recompencci when lie 

tegkctcd to make the denial as public as' the charge* This vrm 
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a state of war between them upon this subject, in which the 
more the defendant annoyed his enemv, the less power he had tj 
hurt him. It was therefore a species of self defence ; and Mr. 
Austin, who had first been guilty of defamation, perhaps had 
little cause to complain. To try the correctness of this, wc will 
imagine an extreme case. 

Suppose a man should have established his reputation as a com- 
mon slanderer and calumniator, by libelling t'te most virtuous 
and eminent characters of his country, fmm Washington and Ad 
ams, down through the whole list of American patriots ; sup- 
pose suck a one to have stood for twenty years in the kennel, and 
thrown mud at every well dressed passenger ; suppose him to h.ive 
published libels, 'till his stile of defamation has become as noto- 
rious as his fact, would not every oae say, that such conduct was 
some excuse for bespattering him in turn ? 

I do not apply this to any individual ; but it is a strong case 
to try a principle ; and if sucli conduct would amount almost to 
a justification of him who should retaliate, will not the slander 
of Mr. Austin, against Mr. Selfridge, furnish some excuse for 
him ? ^ 

It has also been stated to you, gentlemen, and some books have 
been read to prove it, that a man cannot be justified or excused 
in killing another in his own defence, unless a felony were attempt- 
ed or intended. Some confusion seems to have been produced 
by this, which I will attempt to dissipate. It has been settled 
that if a felony be attempted, the party injured may kill the of- 
fender, without retreating as far as he safely can ; but, that if 
the offence intended, be not a felony, he cannot excuse the killing 
in his own defence, unless he so retreat, provided circumstances 
will permit. On this principle, all the books that have been read 
to this point, may easily be reconciled. But the position contend- 
ed for by the opposing counsel, is in direct contradiction to one 
authority which they themselves have read. In the fourtli vol- 
ume of Blackstone's Commentaries, page 1 85, the law is laid down 
as follows — "The party assaulted must theiefore flee as far as he 
*• conveniently can,either by reason ol some wall,diich, or other ini- 
•* pediment,or as far as the fierceness of the assault will permit him : 
** for it may be so fierce as not to allow him to yield a step, wich- 
** out manifest danger of his life or enormous bodily harm ; and 
" then in his -defence he may kill hrs assailant instantly And 
♦* this is the doctrine of universal justice, as well as of the muni- 
" cipal law." Also, in 1 * Hawkins Pleas of the Crown, chap. 
29, sect. 13," the law on this poini is stateJ thus : " And now C 
*' am to consider hom-cide je defendend'j^ which seems to be where 
** one, who has no other possible means of preserving his life from 
** one who combats with him on a suJden quarrel, or of ut;fending 
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** his person from one who attempts to beat him, (especially if 
*< such attempt be made upon him in his own house) kills the 
•• person by whom he is reduced to such an inevitable necessity." 
From these two highly respectable authorities, it appears, that, 
tho gh nothing more be attempted than to do great bodily injury, 
or even to beat a man, and there be no possibility of avoiding it, 
but by killing the assailant, it is excusable so to do. When the 
weight and strength of the cane, or rather cudgel, which the dc^ 
ceased selected is considered, and the violence with which it was 
used, can it be doubted that great bodily harm would have been 
the consequence, if Selfridge had not defended himself ? The dif- 
ference between this weapon and the pistol m ide use of by ihe de- 
fendant, perhaps, is greatly exaggerated by the imagination. The 
danger from the former might be nearly as great as from the 
latter : when a pistol is discharged at a mati, in a moment of con« 
fusion and agitation, it is very uncertain whether it will take ef- 
fect at all ; and if it should, the chances are perhaps four to one, 
that the wound will not be mortal. Still further, wheil the pis- 
tol is once discharged, it is of little or no use ; but with a cane a 
\ man, within reach of his object, can hardly miss him ; and if the 
first blow should prove ineffectual, he cau repeat his strokes until 
6e has destroyed his enemy. 

If it were intended to excite contempt for the laws of the coun- 
try, a more eflPectual method could hardly be taken, than to tcU 
a man, who has a soul within him, that if one attempts to rob him 
of a ten dollar bill, this is a felony ; and therefore esteemed by 
the law an injury of so aggravated a nature, that he may 
lawfully kill the aggressor ; but that, if the fame man should 
whip and kick him on the public exchange, this is only a trespass, 
to which he is bound to submit rather than put in jeopardy the 
life of the assailant ; and the laws will recompense him .in dam- 

Imagine, that you read in a Washington newspaper, that on a 
certain day, immediately on the rising of Congress, Mr. A. of 
Virginia, called Mr. B. of Massachusetts, a scoundrel, for voting 
*^ . against his resolution ; and proceded deliberately to cut oflF his 

ears. Mr. B. was armed with a good sword cane, but observed, 
that his duty as a citizen forbade him to endanger the life of Mr. 
A. for, that cutting off a mans cars was by law no felony ; and 
( he had read in law books that courts of justice were the only 

^ proper ** vindices injuriarum," and thit he doubted not, that by 

> means of a law suit, he should obtain a reasonable compensation 

for his ears. What are the emotions excited i.: your breasts at 
this supposed indignity and exemplary patience of the representa- 
tive of your country ? Would you bow to him with profound re- 
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specton his return ? Or rather, would not his dignity and usi^ 
fulness, by universal consent, be lost forever ? 

We have now taken a view of the facts, and the positive rults 
of law, that apply to them ; and it is submitted to you with great 
confidence, that the defendant has brought himself, within the 
strictest rules, and completely substantiated his defence, by shew* 
ing that he was under a terrible necessity of doing the act ; and 
that by law he is excused. It must have occurred to you, how- 
ever, in the course of this investigation, that our law has not been 
abundant in its provkions for protecting a man from gross in- 
sult and disgrace. Indeed it was hardly to be expected, that the 
sturdy hunters, who laid the foundations of the common law, 
would be very refined in their notions There is in truth much 
intrinsic difficulty in legislating on this subject. Laws must be 
made to operate equally on all members of the community ; and 
such is the difference in the situations and feelings of men, that no 
general rule, on this subject, can properly apply to all. That, 
■which IS an irreparable injury to one man, and which he would 
feel iiimself bound to repel even by the instantaneous death of the 
a^'ii lessor, or by his own, would be a very trivial misfortune to 
anoilicr. There are men, in every civilized community, whose 
happiness and usefulness would be forever destroyed by a beatings 
which another member of the same community would volunta- 
rily receive for a five dollar bill. Were the laws to authorize a 
man of elevated mind, and refined feelings of honour to defend 
himself from indignity by the death of the aggressor, (hey must 
at the same time furnish an excuse to the meanest chimney sweep- 
er in the country for punishing his sooty companion, who should 
fillip him on the cheek, by instantly thrusting his scraper into his 
belly. But it is too much to conclude, from this difficulty in 
statine exceptions to the general rule, that extreme cases do not 
furnish them. It is vain, and worse than vain, to prescribe laws 
to a community, which will require i dereliction of all dignity 
of character, and subject the most elevated to outra6;es from the 
most vile. If such laws did exist, the best that could be hoped, 
would be, that they would be broken. Extreme cases are in their 
nature exceptions to all rules ; and when a good citizen says, 
that, the law not having specified them, he must have a right to 
use h's own best discretion on the subject ; he only treats the 
law of his country in the same manner in which every christian 
necessarily treats the precepts of his religion. he law of his 
mastef is •* resist not evil" " if a man smite thee on ^ne cheek 
' turn to him ^hc other also." No exceptions to these rules arc 
stated ; yet does not every rational ch stian necessarily make 
diem ? I have been led to make these obs rvations, not becan-.e I 
think them necessary in the delence of Mr. Selfridg; ; but b;;caustt 
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I will hare nn voluntary agency in degrading the spirit of my 
country. The greatest of all public calamities, would be a pu- 
sillanim us spirit, that would tamely surrender personal dignity 
to every invader. The opposing counsel have read to you, from 
books of acknowledged authority, that the right of self-defence 
was not giv n by the Uw of civil society, and that, that law can- 
not take it away. It is founded then on the law of nature, which 
is of higher authority than any humap institution. This law en- 
joins us to be useful, in proportion to our capacities ; to protect 
the powers of being useful, by all means that nature has given 
us, and to secure our own happiness, as well as that of others 
These sacred precepts cannot be obeyed without securing to our- 
selves the respect of others. Surely, 1 need not say to you, that 
the man who is dailv beaten on the public exchange, cannot re- 
tain his standing in society, by recurring to the laws. Hecover- 
ing daily damages will rather aggravate the contempt that xht 
community will heap upon him ; nor need I say, that when a 
inan has patiently suffered one beating, he has almost insured a 
repetition of the insult. 

It is a most serious calamity, for a man of high qualifications 
for usefulness, and delicate sense of honor, to be driven to such a 
crisis, yet should it become inevi able, he is bound to meet it like 
a man, to summon a 1 the energies of the soul, rise above ordin- 
ary maxims, poise himself on his own magnanimity, and hold 
himself responsible only to his God. Whatever maybe the con- 
sequences, he is bound to bear them, to stand like mount Atlasy 

" When 8torfn« and tcmr»ests tViundcr on hi* browr, 
«• And oceans break their bilowa at his feet ** 

Do not believe that I am inculcating opinions, tending to dis- 
turb the peace of society. On the contrary, they are the only 
principles that can preserve it. It is more dangerous for the laws 
to give security to a man, disposed to commit outrages on the 
persons of his fellow citizens, than to authorize those, who must 
otherwise meet irreparable injury, to defend themselves at every 
hazard. Men of eminent talents and virtues, on whose exertions, 
in perilous times, the honor and happiness of their country must 
depend, will always be liable to be degraded by every daring mis- 
creant, if they cannot defend themselves from personal insult and 
outrage. Men of this description must always feel, that to sub- 
mit to degradation and dishonflr, is impossible. Nor is this feel- 
ing confined to men of that eminent grade. We have thousands 
in our country who possess this spirit ; and without them we 
should soon deservedly cease to exist as an independent nation. 
1 respect the laws of my country, and revere the precepts of our 
holy religion ; 1 should shudder at shedding human blood ; I 
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would practice moderation and forbearance, to avoid so terrible 
a calamity ; yet, should I ever be driven to that impassable 
point, where degradation and disgrace begin, may this arm shrink 
palsied fiom its socket, if 1 fail to defend my own honor. 

It has been intimated, that the piiwciples of Christianity con- 
dcmn the defendant. If he is to be tried by this law, he certainly 
has a right to avail himself of one of its fundamental principles. 1 
call on you then todoto him, as ip similar circumstances, you would 
expect others to do to you ; change situations for a moment, and 
ask yourselves, what you would have done, if attacked as he was. 
And instead of being necessitated %o act at the moment, and 
without reflection, take time to deliberate. Permit me to state, 
for you, your tiain of thought. You would say this man, who 
attacks me, appears young, athletic, active and violent. I am fee- 
ble and incapable of resisting him ; he has a heavy cane, which is 
undoubtedly a strong one, as he had leisure to select it for the 
purpose ; he may intend to kill me 5 he may, from the violence 
of his passion, destroy me» without intending it ; he may maim 
or greatly injure me ; by beating me he must disgrace me. This 
alone destroys a'l my prospects, all my happiness, and all my 
usefulness. V\ licre shall I fly, when thus rendered contemptible ? 
Shall I go abroad ? Every one will point at me the finger of 
scorn. Shall I go home ? My children — I have taught them to 
shrink from dishonor ; will they call me father? Whatisjifeto 
me, after suflFering this outrage ? Why should I endui e this accu- 
mulated wretchedness, which is worse than death, rather than put 
in hazard the life of my enemy. 

Ask yourselves whether you would not make use of any weapon 
that might be within your power to repel the injury ; and if it 
should happen to be a pistol, might you not with sincere feelings 
of piety, call on die Father of Mercies to direct the stroke ? 

While we reverence the precepts of Christianity, let us not make 
them void by impracticable constniction. They cannot be set in 
opposition to the law of our nature ; they are a second edition of 
that law ; they both proceed frony the same author. 

Gentlemen, all that is dear to the defendant, in his future life, 
is by the law of h»s country placed in your power. He cheerful- 
ly leaves it there. Hitherto he has suffered all that his duty as a 
good citizen required, with fortitude and patience ; and if more 
be yet in store for him, he will exhibit to his accusers an example 
of pattent submission to the laws. Yet permit me to say in con- 
cluding his defence, that he feels full confldence that your verdict 
wtll terminate his sufferings. 
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Attori^et General. 

A£aiy it filease your Honors and youy Gentlemen oj the Jury^ 

It is my ofitcial duty to close this cause on the part of the Gcnr- 
emment.— If 1 can perform this duty by a sinnplei accurate and in- 
telligible arrangement of the facts, and a just and pertinent applica- 
tion of the legal principle by which they are governed, 1 shall be 
satisfied. 

I will not play the orator before you, or pretend to make a speech 
if I was capable. I would not do it on this occasion. 

Circlimstanced as I am, nothing but my duty could induce me to 
undertake the task. No pecuniary reward could engage me in the 
cause. Nothing, I repeat it, but the sense 1 have of my official du- 
ty and a compliance with the public expectation, could induce nic 
to appear this day before you on this occasion. But, I thank God, 
that through a course of what may be called a long life, I have had 
firmness to do my duty when I had a duty to do. 

The prosecution of this cause on the part of the Government has 
been conducted in every respect similar to prosecutions in other 
cases on like occasions. When it was said, that one of our fellow 
Citiiens, in the open street, at noon -day, had undertaken to destroy 
tlie life of another, it was necessary to inquire by what authority he 
did it ; what legal process or warrant of law he had for conduct of 
such consequence to the public, as well as to an individual citizen. 

Is there any cause of wonder that on the day it happened, he 
should be apprehended and carried before a Magistrate, who exer- 
cised the same power in this particular as he would have been o- 
Mgedto do had it been the case of either of you gentlemen of the 
Jury, or of any other member of the community ? 

The Magistrate found the killing to have been voluntary and not 
occasioned by any accident : what ought the Magistrate to do \ 
was he to undertake to decide the difficulties which you have to en- 
counter in this cause ? was he to undertake to say that the act of 
killing amounted to murder, or manslaughter, or to justifiable or ex» 
cusable homicide ? 

The Magistrate was bound to commit him to take his trial, to 
which he is noiw brought. Was there any thing wrong in this ? 
if there was, he had the remedy in his own power. The Supreme 
Court upon a Haheaa CorfiuB might have set him at liberty ; it is a 
writ of right, and would have been granted if by law it ought, as of 
course if he had applied for it. If he chose to decline the applica* 
tkxi and lay in prison, he had his reasons for it. He as a lawyer must 
have knovm the consequences. Would not every other man in 
the community have had to suffer a fike inconvenience with that 
sustained by the Defendant under similar circumstances ? Certain- 
ly they would. Why then this warm and eloquent address to the 
passions and feelings of the public ? Do they expect to influence 
youy gentlemen of the Jury, and divert your attention from the just* 
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ness of the case by an appeal to tl>e feebleness of his health and the 
weakness of his person ? Is it to injure the reputation of the offi- 
cer, who, ex officio^ moved the commitment of the Defendant to pri- 
son, that his counsel apply to your compassion and tender feelings t 
Be it so, but I hope that I shall continue conscientiously to dis« 
charge the duties of my public function, regardless of every other 
consideration, than that of the duty which I owe the Common* 
wealth. 

It is said, that a great crowd has attended the court during this 
trial, and we are asked the reason — many, I suppose attend from 
curiosity. Is it to be wondered at that a crowd attended also at 
the exchange, on the day, that the Defendant shot the young man 
in State Street ? The Imman mind naturally shudders at death, and 
when a man destroys his fellow citizen, it naturally draws the at- 
tention of all men to the fact \ The insinuation respecting a crowd 
in this court room, seems to glance at party spirit, but had party 
spirit any thing to do with the crowd that assembled on the eat- 
chaiige I When one man has struck another out of being, so far as 
being depends upon his existence in this world, is it marvellous 
that the public attention should be on tiptoe on this occasion ? Is 
the agitation any thing more than the effect of nature's law ? Is it 
any thing more than the uniform principle of our holy revealed 
religion ? Is it not the voice of God ? 

It is true, when the crowd assembled in State-street, an inquiry 
was made — who was the man that did this ? The Defendant boldly 
stood forth, and said 1 am the man ; and it appears that he raised 
himself in the middle of the crowd to make the declaration. He 
had courage in the midst of this universal cry of who is the man that 
has don^ this, to stand forth and avow himself the perpetrator. 
But courage is not the criterion of truth, this firmness of nerve, this 
UBexampled boldness has not changed the nature of the crime, nor 
can it give us the law to govern the fact. Does tlie definition of of-, 
fence or the rights of men in civil society depend on the character 
of individuals, or the different constitutions of men ? 

The question before you, is this, has the Government produced 
evidence to convince you beyond a reasonable doubt^ that the Defend* 
ant killed Charles Austin, in ihe manner and form as set forth in the 
indictment. If you are satisfied of this question, then the burthen 
of the cause has devolved upon you, and you must tmdei take it, 
whatever may be the consequences. 

If you are not satisfied of this fact, there is no further inquiry tti 
be made, but if you (Zrf, then there is a second question. Has tlie 
Defendant shown you beyond a reasonable doubt ^ that the fact of kill- 
ing, independent of any previous circumstances against him, atta^^h- 
od to it, was done in such a manner as will render the killing lawful, 
and excuse him from any share of guilt. 
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Why this devolves upon him I will show from an authority in 
which it is better expressed than I can express it in n)y own lan- 
guage. Post. C. L. 255. 

«• In every churge of* mtirder, the fact of killing being Jirttpro^d, all cir- 
cumstances of accident, necessity, or infirmity, are to be saiibfactority prov. 
ed by the prisoner, unless they arise out of the evidence produced against 
. him, for the law presumeth the fiict to have been founded in malice, until 
the contraiy appeareili. And very ri{jht it is, that the law should so pre- 
sume. The Defendant in this instance standeth upon just the same foot 
that every other Defendant doth, the matters tending to justify, excuse, or 
alleviate, must appear in evidence before he can avad himself of them." 

And why must it devolve upon him ? Because if he had a legal 
warrant he could produce it. — Whether there was malice or not, in 
killing, upon any other than legal authority, depends upon the feel- 
ings of the heart, and no man can be so well acquainted with them 
as the person who perpetrates the act. I will adduce another 
authority to the same point from I East. C. L. Byrne Ed. 224. 

•* The implication of malice arises in every instance of homicide amount- 
mjjf in point of law to murder : and in eveiy charge of murder, the fact of 
killing being first proved all the circumstances of accident, necessity or in- 
firmity are to be satisfactorily proved by the prisoner unless they arise out 
of the evidence produced against him." • 

The question you have before you is, whether the Deiendant has 
proved cither accident, or necessity, as fully as the Government has 
proved the fact of killing ? If he has not, he is guilty of the homi- 
cide charged in the indictment. Has he proved circumstances that 
will reduce it to excusable homicide ? or that he has done nothmg 
but what he had a right to do. If there was any premeditation a 
share of blame attaches itself to the fact, though it were but mo- 
mentary : the law makes it a crime in that case, and it cannot 
be less than manslaughter ; btit if the Defendant has pmved beyond 
a reasonable doubt by the evidence he has offered, or what arose 
^ut of the evidence offered on the part of the Government, that the 
fiict of killing, in the manner it was committed, independent of any 
previous circumstances attached to, or explanatory of it, was ex- 
cusable homicide, yet if the Government has given convincing 
proof of a premeditation his excuse cannot avail him. 

First, have we proved the fact of killing ? that is admitted to be 
proved beyond a doubt. And you have secondly to inquire, 
whether the Defendant has given evidence to justify what he has 
done, or to shew it to be excusable from a legal necessity. Thirdly, 
you will inquire whether the government has given evidence of sucli 
facts and circumstances previous to the transaction as will take 
IVom the Defendant all his claim of excuse and render him guilty of 
a telonious homicide. 

These three questions include every fact and every principle of 
law that can arise in the cause. They wjll embrace and call into 
examination every circumstance which lias been given in evidence 
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H^ the witnesses, and eveir princ^le of^^law by which the facts are, 
to be governed and decided upon. 

This cause is an iinpioi*tant one, and presents to our discusuon a. 
rjuestion of principles : It is of no consequence Who are the partieSi 
or what the facts are, dn which the issue rests, otherwise than to call 
into examination the principles that lu« to guide you to % verdict* 
It would be desirable to lay out of the question the persons of the 
deceased and the Defendant ; and to consider the cause in the ab* 
stract^ as if between persons of whom you had never before heard. 
The principles on which this cause is to be tried, must stand or fall 
by themselves, without any regard to the parties* The principles 
Upon which the issue rests must be fixed and determinated. 

Without fixed and permanent prmciples, religion itself is a delu- 
sion. Morality is a cheat. PoUtics are a source of oppression and 
cruelty, and the fbrms of law but the vehicle of corruption, the 
mask of chicane and injustice. 

Principles are no other but the primordial nature of things 
upon which systems are predicated, for the use und happiness 
of rational nature ; widiout those, dl is insecurity and confusion ; 
the world is a waste. Society is a curse, and life itself but a dream 
Tof misery* While religion, founded in the self existence of the 
Deity, and the relation of man to the Divine nature. While mor- 
als, predicated upon the cbnnexion between man and ihan, as breth- 
reui while stubborn nature, fixed on eternal and unchangeable 
laws, deny to yield to man the inflexibility of their principles, he & 
left to raise, for himself, those systems of civil social govemmenti 
and jurisprudence, which are best adapted to his situation, and dr^ 
cumstances, and in this society is left to decide for its self. 

When the sovereign will of the civil community has arranged 
these, the obligation of each member to submission, becomes a 
moral obligation, crimes result from disobedience, to disobedience 
}ienalties must be attached. 

Despotism is adaj^ed to a state of savage barbarity, where fear is 
the only motive to action or forbearance ; yet even there, the will 
ef the people, let it be founded in what it may, either in prudence> 
or in cowardice, is the foundation of the sovereignty. 

A monarchy and aristocracy, mixed together to form a govern, 
xnent, supports a state of servile dependance, where the hopes of fa- 
vour and interest exclude the idea of reward for merit, bring patri- 
otism and public virtue into base contempt, and render fraud, decett» 
chicane and cunning, the insolent claimants of the rights of truth^ 
telents and integrity. $■ 

In a free government only, it is that principles, founded in the 
nature of social virtue, can claim the decbion of what is right be- 
tween man and man, or between an individuaP and civil societyi 
without the corruptions arising from the destraction or irregularity 
9( rights and priYikges, from party (Sstinc^ons^ kina the frauds m 
S 
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chicanery, incident to factitious morals, and cunningly devised syt-' 
terns of religion and policy. 

. I will not spend any more of your time by such an appeal as ha^ 
been made by the counsel tor the Defendant, who have preceded mc* 
1 will not invoke you to put aside your prejudices, if you have any ^ 
ah appe^ on this head is altogether nugatory, for if you will not 
obey the obligation which devolves upon you, from your situation 
resting on your consciences by the sacred solemnity of an oath, you 
are not to be reasoned into it, by the powers of rhetoric, I there" 
tore consider it as improper to attempt it. I conceive that it must 
necessarily follow from the circumstances of your situation^ that ai 
verdict will be given upon the facts according to the rules of Law. 
To a jujy, acquainted with the obligation of an oath, a caution 
against being led. astray by their prejudices, is to caution them 
against acting corruptly, and against doing wilfully wrong ; if their 
oath cannot guide their consciences, I should despair of guiding 
them by any thing that I can say^ I should have spared myself 
these observations as altogether irrelevant to the issue, had not tlie 
Delendant's counsel gone largely and learnedly into the subject, and 
urged you to do your duty free from the influence of pany pieju- 
dicesy regardless of the clamours of News-paper writers, or address- 
es to tht people. In this caution, the counsel for the Government 
heartily concur. 

The misconduct of News-papers, in publishing matters relative 
:tp a trial, while it is pending, is to be deprecated ; so is all conver- 
.satipn tending to spread false reports j yet such are the feelings of 
jHiankind, througliout the world, that they will talk and also print 
on such subjects where the press is free : It is one of those alloys, 
flwhich mingle with the precious metals. Better it is to enjoy the 
freedom of the* press, though attended with this inconvenience, 
tliuu to restrain it by governmental laws, as is the case in 
every other Country. Tiie impressions made in that way, are 
Tery inconsiderable ; the enlightened minds of this jury are above 
aU considerations, arising from that source, whatever you may 
have heard out of doors, is left at the threshold of this sanctuary of 
justice, and pusses by like the idle wind, and is no more regarded 
.than the whistling of a school boy, trudging along with his satchel 
in his hand. As the report of this cause will probably be published, 
tlie world will judge how far your decision is made up from the 
testimony you have heard at this bar ; they will know how to esti- 
mate the various reports you have heard, and the News-paper 
clamours, and artfully devised handbills ; these, with the papers 
themselves, will be consigned ultimately to the neglect they deserve. 
One man has killed another ; the law of God, and of our Gov- 
ernment calls upon you to inquire, if he can excuse himself. This 
is no light subject. There is an omniscient judge before whose seat 
we shall all appear to answer for our conduct on this solemn day. 
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We must therefore decide with purity and integrity, if we expect 
to avoid the judgment pronounced against those wlio corrupt the 
tribunals of human justice. 

I will place a mirror before your eyes, by which each of us may 
compare the fairness and justice of his intentions in the case, and 
perceive how far he is misled by his prejudices, or political priAf 
ciples. 

Suppose the slander, which is said to be traced to the father of 
the deceased, was correct, and suppose 3. Austin to have gone 
forth armed with a deadly weapon in expectation of an assault from 
Selfridge, or his friends ^ that SeUridge had made an attack oA 
him us young Aut^in did on Selfridge, and Austin the father had^ 
with the weapon (carried as Selfridge carried his) killed him, at 
noon day in a crowded street, what would be your verdict on such 
a case ? I flatter myself, your verdict would be the same as thtt 
which you will give in this rause. This is the stacdard of security, 
this the solid tenure, by which our fellow citizens Jipld their equal 
right to public justice, ensured to us by our Constitution and out 
Laws. 

The cou«se4 for the Defendant has addressed you with warmth 
. and energy, as a politician ; he supposes you to consist of two con- 
flicting paKies, and with elegance of manner, and strength of 
language, peculiar to himself, he has conjured you to lay aside all 
political impre^ions, whethjcr they be favourable to the federal re*- 
publican, or democratic party, he particularly addressed himself to 
those who are of the same way of thinking as himself. 1 will im*- 
itate him in some degree, but I will address you as being alt of 
the same way of tliinking as myself ; for I believe none of you vvisk 
to subvert the government or infi-inge the law : If then, you mean 
to suppoi-t our happy constitution, and obey the dictates of our holy 
religion, you are of the same party as myself. Would you break 
up the foundation oftiie great deep, and destroy the basis of th^ 
present federal government, and leave it to chance, when, or how 
we should ol)tatn another ? (you may think the present constitution 
might be made better, but yet it might be made wor&e, apd thougl^ 
like other hmrVan inventions, it hafl its imperfections) you would 
not unnecessarily encounter the hazard : I &ay then you are all <tf 
my party. If you prefer our democratic government, to a monar* 
<:hy, an aristocracy, or a mixed government, then we aH think aliki^ 
Is there one of you who wouid alter our system of jurisprudence, or 
relinquish the inestimable riglit of triial by jury ; if there is not, 
then you all think as I do« If there is one of you who think tht 
millions of money expended at the city of Washington in the public 
buildings, aivi improvements, for the accommodation of the general 
government, which serves to tie the several states of this continent 
in the indissohible knot of perpetual union and amity ; if you think 
that money well employed asameanof pixklucmg that g;rand effecti 
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thii^ 80 likewise, Is there one of you but believes the Slatf 
Houte on fieacon-hiU, was intended for, and will produce the happy 
X purpose of combining the interests of the several parts of the state 
of Massachusetts 1 Although attended with expense, it may prove 
a blessing. All of you jcnn in this belief. I also am of your opinion 
(the gendemen who are strangers, and reporting this cause, will 
pardon me for being so lopal : they are not perhaps acqnaintec} 
with our domestic politics ; but I love and feel for my native state ; 
and the circumstance I hare alluded to, iias been oi importance.) 
If you think of our union at home, and our foreign relations, as 
Washkigton the great f^nd good thought, and as be has written in 
his &rewell address to the citizens of the Vnited States, you wiH 
«ngrave it on the tablet of your memory, teach it to your children^ 
and bind it as a talisman to your heart, in order to perpetuate the 
freedoi|i of our common country to the end of time. 

fa there one of you who would engage your country in foreign 
wars, in order to benefit a few great men who would become the 
leaders, as they have been the agitators of such a desperate measr 
ure ? The consequences of wi^r are known to many who hear me ; 
never more do I wish to see the parched earth of my country 
drenched with the blopd of my fellow men : the tender motlierSf 
wives and children, flying from £heir dwellings into the wilderness, 
to escape the foe. You, gentlemen of the jury, are friends to tl» 
peace of your cotmtry, and therein I cordially join with you. I ad>» 
dress you as the (overs of your country, and there is no difierence 
in our opinions. 

To return from this episode to the question tu the cause, I will 
proceed to inquire whether the feet of T. O^ Selfridge's kyiing 
young Austin, is proved by the Government. That catastrophe has 
been cleariy made manifest by/the testimony of Doctor Danforth, 
Edward Howe, John Lane, Ichabod Frost, Isaac Warren, and many 
Others. I will not attempt an argument on it. 

The second que^on is^ has the Defendant shown you, beyond o 
teasonable doubt, that the fi»ct of killing was done under such cirt 
cumstanc^ as that it was lawful, and he is excuaeaUe of blame f 
In this enquiry (and certainly, it is an important one) we muit 
Imve some guide, some settled rule, some law, some known, esti^, 
lished principles, or sodety no longer exists. A confused state of , 
nature reigns I every man's arm, his art or his cunning is his ovm 
•afety ! and every ^lan is the ayenger of his ovm wrongs. 

Had I the sentioients expressed by my learned brother (Dexter) 
feeble aiid imbecile s^s I am, I woiUd go forth from day to day in 
arms, trusting in mine own arm alone, with the aid of such wea^' 
pons as my streng^ would bear : Magistrates should be avoided, 
and the volume of Iftws b^con^ic pavement for the soles of injF 
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Many thin^ are said by professional men, in the feelings and 
warmth ol debate, which, in theii' cooler moments, they would 
gladly retract. Upon the manner and measure of resentment or 
self-defence, is there no law fixed, but the different feelings of men ? 
Are there men, nay, a multitude of men, who have a natural 
right, from their feelings, and a high sense of honor, to defend 
themselves, when and where others of less feelings could not do it 
in the same manner ? And is this the voice of nature, which makes 
the exception ? Is this sense of honor, and those feelings, a privi^ 
leged exception^ to those individuals, above the rules of the 
gospel ? Is the rule, Do to others a? you would be done unto, 
reduced to the st^ndaixi, that a juror, shall jicquit the Defen* 
dant, if he believes he should have acted himself by the same 
motives, or been seduced by the same temptation ? Is there then 
a distinction between the would'be nobleman and the chimney 
eweepcr, (for 1 suppose these, frojn the distinction taken by the 
Defendant's counsel to be the Alpi^^i ^^^ Omega, the head and the 
tail, of the links that form civil society.) Is there a distinction be* 
tween them as to the privilege of self-defence ? And is the push 
of the sweep, op a stroke with his scraper, at the head of his com 
rade, to be murder in him, whilst the wouid-be nobU^ shall be blU 
lowed with his gold-hilted cane, or his elegantly mounted pistol, i|! 
defence of his honor, to play a secure but mortal game, and be just- 
ified in killing, on a like provocation, either his friend or his foe, or^ 
as in this case^ a man he is said hardly to know ? You are not 
then to determine his case by the circumstances attending it, but by 
the nice sense of honor of the gentleman, or the distinction and dig* 
nity of h$i station in life. I ! 

What then has become of that part of the constitution which der 
qlares ours to be a government of laws, and not of men. If the 
law does not apply equally to A and B, and so through every letter 
of the alphabet, how can it be said that every man holds his life and 
fortune by the sanie tenure as his fellow citizens, whatever may be 
his ran)i or his condition, or standing, in society. 

We are told that there are a number of men in society who will 
with their own arm vindicate their rights, and stand the guardians 
of their ovm hdbor. There may be such men, but I do not know 
them. I hope I shall not meet with any citizen who does not rely 
for his safety on the laws of the government, and the justice of civil 
society. 

But we are told that the laws of Christianity lend us a defence by 
eur own arm ; and we are asked how then the laws of society can 
regulate this matter ? I do not admit this position to be just. All 
men are bound to surrender their natural rights upon entering into 
tivil society, and t]^e laws become the guardians of the equal rights 
of all men. Why, are duels criminal if the men who engage ip 
Hhein tove this privile|;e of mai|itainiDg tbeir own honor* 
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It is said the Defendant was driven to such an awful crisis, tliat he 
could not extricate his honor ; and his counsel ask, what could he 
do ? I answer, appeal to the laws. But say they, the laws are inef- 
fectual ; suits are slow of remedy, and uncertain in their end. 
Where would such reasoning lead us ? You have it in testimony, 
that the Defendant reasoned in this way ; and that mode of reason- 
ing brought on this sad event. You have heard his counsel, in a 
strain of eloquence, advance the same idea, and make a personal 
application of the principle " No man," said he, " is bound to 
surrender his own honor : If I do, I wish my arm may be shrivel- 
ed by the palsy, and drop from its socket. No, I will vindicate 
mine own honor to the death." I would rather that he should re- 
tain the use of his limbs, as well as the faculties of his mind, in 
order to employ them in the true field of honor, the defence of his 
country, when necessity may require their exertion. The Defend- 
ant's counsel are obliged to adopt the same erroneous course of 
reasoning in order to justify him. Have we then, as a civil society, 
higher authorities than our own law books to appeal to, on such an 
•ccasion ? Are they such as the counsel on the other side would 
not shrink from on the penalty of his life ? 

We will not take up the glove ; we will rest our defence, both of 
the lives and honor of our fellow citizens, upon the laws of the land ; 
we will trusttothem rather thautoadeadly weapon, for our protection. 
Such declarations as are made by the gentlemen on the other side, 
would countenance all the duels that have been fought in the world, and 
render unavailing all the laws that have been enacted for the punish- 
ment of illegal and savage combats. It is said that the Defendant a- 
dopted this course because the tardy steps of the law were too slow to 
keep pace with his rapid stride to obtain immediate vengeance^ 
What if his fame and character had been injured ? Has he superior 
privileges ? Or, ought he not to take the common lot of his coun- 
trymen I Has he any excuse more than others ? Has he the exp- 
ense even of an officer ? He is both a lawyer and a gentleman ; but 
this does not give him a right beyond jirhat all the individuals of 
this society possess. If the Defendant suffers on this occasion, he 
will have to suffer no more than what every o^er person who 
' should perpetrate a similar act must suffer, while &ntrouled by the 
laws of his cbuntry. If he is innocent, he will be acquitted ; if he 
IS guilty, he will take the common lot of other men. I do not feel 
any interest in what your verdict may be, further th^ that justice 
in the common way, and on general principles, should be done. 

Is tlie measure of a man's conduct, when he leaps the bounds of 
written established law, to receive a standard from the feelings of 
his wife and children, or the notions of honor in the congregation of 
fashionable men ? and can a man appeal to heaven in this way, and 
be a pious christian ? When I heard that this dpctrine had been ad- 
vised on this occasion) by professional n^en, I shuddered at it. * 



Digiti 



zed by Google 






TRIAL ®F T. O. SELFRIDGE. ESQ. isfi 

Gentlemen— Not being able to fathom . this abyss of troubled 
waters ; not having; the courage and firmness to cast away the 
guardianship of social protection, and tlie laws ; not having an 
. in[iaginatJon that can show the lines of security beyond those of the 
civil government, I will yet believe the laws to be fully adequate, 
yhere we have time to apply to them ; and I will fondly suppose 
that I am, to every possible purpose, in a state of civil society and 
social security. The laws may be so imperfect, for human nature 
is so, that the remedy may be slow, and below my wishes ; but 1 
will not claim to be my own judge ; I will not say that I have a 
right to apt>eal to this arm to avenge an injury, whilst the law af- 
fords me a complete remedy. The defendant's counsel asks how 
he could have gone home to his wife and children, with his hon- 
our stained, by the blow he had received on the public exchange 
from young Austin. I put a case hypotheticaily : If a man of 
honor and great irritability of nerves, should have received a blow, 
could he appeal to the laws of his country without tarnishing his 
honor, or injuring his family ? If his wife was a virtuous woman, 
s!ie would applaud his moderation, and be gratified in teaching her 
children to pursue a similar course through their future lives ; no 
person would deem him disgraced by the blow, though he had not 
destroyed his adversary. If we arc to return to the barbarous 
times so well described by Robertson, in his history of Charles V, 
whetiMtfery great man was to go armed with his trained bands behind 
him, W order to encounter any whom he might meet, without re- 
gard to laws either human or divine — If heroism and honour and 
chivalry are to return, we may expect to see again those combats 
so well described in the well known ballad of Chevy Chase ; and 
this promised land, flowing with milk and honey, is to be turned 
into a field of battle, and crimsoned by the blood of our fellow citi- 
zens. I trust we are now too far advanced in civilization to return 
from the light of this day to the barbarisms of the 13th century, 
when the interposition of the authority of the Pope and his council 
became necessary^ in order to prohibit these misadventures. What- 
ever opinions we may have of the Roman Catholic religion, we are 
indebted to its influence for this one good deed, which all the po- 
tentates of Europe combined together could pot have eflected. 

There is something in this cause which has unnecessarily been 
introduced, and which I wish to lay out of the question before we 
proceed : The gentleman on the other side is above personalities 
in a cause of this importance, but he draws a picture in the darkest 
colours, and leaves you to point to the original ;. — he says that 
some one has been standing in the gutter for twenty years past, 
throwing mud at every well dressed gentleman that passed by, and 
that he can have no ground of complaint if he should be a little 
spattered himself, I ask whether if it was true that a man ha8 
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done this, is he to be outlawed ? Is he and his family to be htnfedl 
and shot down at noon day ? That is not the punishment for libels ^ 
if he is to be condemned for libelling, let the innocent man among 
his accusers cast the first stone. I have had my share of such 
opprobium, but it never came into my mind to redress myself hy 
shooting one of my fellow citizens. He wrote against Washini* 
ton, they say ; so did Hamilton ; — -he wrote agahist Adams and 
others of his administration ; so did Alexander Hamilton and oth- 
ers ; — ^but Austin authorises me to deny the charge of his writii:^ 
against Washington. Who wrote against Hancock and Samuel 
Adams and Washington and all the great men who produced the 
revolution ? Are all those writers outlawed ? If any of them were 
punished, it was in pursuance of the laws of the country*— we have 
ho check beyond that. Who is there of consequence enough to 
deserve notice, but is the object of daily slander ? Does Benjamia- 
Austin do all this f 

Where will these ideas carry us ? Are they compatible with 
the elegant expostulations of both my brethren against party politi-* 
cal prejudice ? I think they would carry us back to the barbarous 
ages ; in which case it will become necessary for every man to 
become an expert combatahu These ideas will, I presume, ex- 
cuse robbery in those who are too proud to beg. Should we lower 
our notions of honour, and condescend to bring our feelings, to the 
"rules of law, we should then have t6 enquire, ■ • Si' 

Whether the defendant has proved beyond a reasonabledoubt^^ 
that the fact of killing was committed in such a manner as to ren- 
der it lawful, and excuse him of all blame. 

In this the first enquiry is— Was the death a voluntary killing ? 
—that is to be decided by the weapon and manner. Was it by 
justifiable or legal warrant ? was it an accident ? was it on a suddeh 
provocation ? was it on a sudden combat ? or was it done in pur- 
suance of a design unlawful in itself, and Unjustifiable by the estab- 
lished laws of our government ? Should you be satisfied from the 
opinion of the Court, that it is of no consequence as the endencc 
is, whether the pistol was fired before a blow was given by the de-' 
ceased, you will be ihuch relieved ; but if that fact should be con* 
sidered as important in the case, you will then have to enquire 

1st, Was the assault previous to the mortal wound, 

3d, Was it at the same instant, er 

od, Was it after the mortal stroke. 

In these enquiries, what shall guide you ? Are f ou left to the 
nice feelings of a man of honour, to be decided on his apprehen* 
sions of the moment, and to make a separate law in each case as it 
arises ? — or are these established laws to guide you ? The con- 
stitution has fixed a Jiystem by which the courts of justice are to 
. be governed :-«these books which have been cited contain those 
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taWS) which are laws, though they were not made by the leglslatiye 
authority ; they Were made by the voice of the people ; and this, 
which is the highest authority« has said that these books shall be 
the law of the land : For this I refer you to the sixth section of 
the sixth chapter of the constitution, where it is declared that all 
the laws, rules and practices in the judiciary department, which 
have been heretofore adopted, shall continue to be law, until they 
shall be altered by the general court of this commonwealth ."p 
They were brought by your ancestors from the land of slavery ;X. 
they have been wet with the mists of the red sea, Washed in th« 
waters of Jordan, and are now our garments of comfort in the 
promised land ;— yes, ift the proijttsed lAnd ! Xou young men, 
who have only heard of the revolution, may smile at the simile, hu% 
the venerable and aged members of this community, many of whom 
I sec around me, know what it was to have passed through the 
wilderness, through difficulties and dangers almost unparalleled | 
those will not willingly relinquish their principles. 

By these rules, if the. defendant entertained a grudge or ill wilH 
against the father of the deceased, can the malice in such a casc^ 
be transferred to the son ? if it should appear that the defendant went 
out armed with a deadly veeapon, Ivith an expectation of meeting 
, the elder Mr. Austin, and did thereupon kill the son, it would 
be such a malice as to constitute the crime of tnanslaughter at least. 
Ontkis point I will read from East's P. C. 231 Sect^ 19. 

** Homicide from a general malice or depaved inclination to mischief 
fall where it may, the act itself must h% unlawful^ attended with probable 
serious danger, and must be done with a mischievous Intent to hurt peo- 
ple, in order to make the killing amount to murder iii these cases ; for it 
18 from these circumstances that the malice is to be inferred. But if an 
unlawftil and dangerous act^ manifestly so appearing, be done deliberate-^ 
ly tfie mischievous intent wiU he presumed unless the ocmtrai^ be shewn : 
Thus if a person, breaking in an unruly horse willfully ride him among a 
crowd of persons, the probable danger being great and apparent, and 
death ensue from the viciousness of l(he animal j it is murder. For how 
can it be supposed that a person willfully doing an act, so manifestly at- 
tended with danger, eM>ecially4f he shewed any consciouuves^of suck 
danger himself, should intend aivy other than the probable consequence 
of such an act. But yet if it appears clearly to have been doiac heedlessly 
and incautiously only, and not with an intent to do mischief^ it is only 
manslau^ter : though Hawkins considers it would be murder if the 
person intended to divert hims^f with the fright of the crowd. So if a 
man knowing th^t people are passing along the street, throw . a atoas 
likely to create danger, or shoot over the hou^e or wall with intent to dp 
burtto people, and one is thereby sUin ; it is murder on apcountof ihp 
previous malice though not directed against any particular individual ; for 
|t is no excuse since it appears that 3ie party wa* bent upon mischief 
generally, but if the act were done incautiousty» without any such intent 
Which muTst be collected fh>m the circumstances^ it is only manslnughte^r. 
^ainf if the killiag happen in the tiycosfCUtiQB of an pdawiUl ^ aa 
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where the party comes with a general resolution to resist all opposition ; 
to commit a riot^ to enter a park and death ensue, upon such resistance," 
it would be murder, but this wUl be considered more fully in another 
l^ace. To this point may be cited Foster 361, 262, 263 and 4 Black. 200. 
also Hawk. 74 ch. ^. Sect 12. 3 Jus. 50. 

Foster C. L. page 261. If an action unlawful in itself be done dMiber- 
ately and wkh intention of mischief or great bodily hann to particulars, 
or mischief indiscriminately fall it where it may, and death ensue against 
or beside the original intention of the party, it will be murdar. But if 
•ttch mischievous intention doth\not lq)pear, which is matter of fact and 
to be collected from circumstances, and the act was done heedlessly and 
incautiously, it will be manslaughter ; not accidental death. Because 
tSie act upon which death epsued was unlawful. 

Upon this head I wiU mention a case, which through the ignorance or 
lenity of Juries, hath been sometimes brought within the rule of acci. 
dental death, it is where a blow aimed at one person lighteth upon another 
and killeth him. This inra loose way of speaking may be called acciden- ' 
lal with regard to the person who dieth by a blow not intended against 
him. But the law consldereth this case in a quite different light. If flrom 
eircumatances it appeareth that the injury intended to A, be it by poison 
or any other means of death, would have amounted to murder supposing 
him to have been killed by it, it will amount to the same offence if B 
happeneth to fall by the same means. Our books say that in this case the 
mahce egnedituu parsanam. But to speak more intelligibly, where the 
ti^ury intended against A proceeded from a wicked, murderous, or mis- 
^ie^us motive, the party is answerable for all the consecmences of the 
action, if death ensueth n'om it, though it had not its enect upon the 
person whom he intended to destroy. The malitia I have already expH^- 
ed, the heart regardless of social duty and deliberately bent upon ntis- 
chie( and consequently the g^iltof the party is just the. same in the itut 
case «• in the other. On the other hand if the blow intended against A 
and lighting on B arose from a sudden transport of passion which in case 
A had died by it would have reduced the offence to manslaughter, the 
fact will admit of the same alleviation if B should happen tio fill by it 

Now we come to an examination of the testimony which has 
boen laid before you, and from which you will have to determine 
the degree of guilt incurred by the defendant. 
. Was the assault ot young Austin made upon Selfridge previ- 
ously to the firing of the pistol, that instrument which gave the 
mortal wound ? To this point we have the testimony of John M. 
Lane and lob Bass. I will ftiake one or two observations on Lane's 
evidence. Mr. l^ane said he was standing in his shop door and 
aaw Selfridge fire the pistol and the person who was fired at raised 
the stick and struck at Selfridge after the pistol was discharged* 

The evidencci of shooting before the blow was, is from the tes- 
timony of Bass and Lane (^here the Attorney General recited the 
testihicny of those two witnesses for which see pages 35 and 56. 

Howe, Frost and others say they did hot see any blow struck be- 
fore the pistol was fired, but perhaps these two witnesses will be siif- 
ftcient to satisfy your minds that the deadly wound was given before 
a blow was struck) and there is a distinction in law betv^n an as- 
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sault and liattery. The couiMel for the defendant have attempted 
to disparage the testimony of Mr. Lane, 'Without intending to im- 
peach his moral character. Mr. Lane's standing in society is 
above imputations of that sort) for my part I am astonished that 
the circumstances of this case should not have been attended with 
greater variations then they appear to have from the witnesses on 
t>oth sides. It is an extraordinary thing in a scuffle of this kind 
at noon day, on the public exchange, done on the sudden, that the 
testimonies should come so near together as they do"in respect to 
the time, place, &c. I shall Qot however insist that the pistol was 
fired before the assault was made. 

* I come now to the second question whether the killing and the 
blow were at the same instant of time, and here you have the tc%^ 
ti^pny of a number of witnesses to prove that bq^ happened at 
the same moment, (the A^omey General here refeired to the tes- 
timony, and read several extracts from those of Edward Howe, 
I. Frost, J- Warren, J. Bailey, Z. French, R. EdwaitJs, H. Bass, 
and John Erving) which testimonies the ceader will find stated ftt 
large in pages 36, 50, 51, 53, 54, 56, 57, and 59. 

I do not deny that from their testimonies, an assault may be in- 
ferred, and that there was an intention on the part of young Mr. 
Austin to commit a battery, but I do deny that it was such an as- 
sault as would justify the defendant in putting the assailam to 
death with a deadly moital weapon piepaved and charged on pre- 
meditation for the purpose. 

I now come to the consideration of anotlier point that the blow 
was given byMr. Austin before the defendant gave the mortal wound* 
On this head you have only the solitary testimony of Lewis Glov- 
er, I know nothing of his prejudices or party feelings, for he is 
quite a stranger to me ; while on the stand,*he told you that he had 
expected something would take place in the course of the day be- 
tween Selfridge and Austin, the father of the deceased, that he 
meant to amuse himself by attending the exhibition. As in former 
days the Romans had gladiators to amuse the public, so this 
witness watched the parties that he might see them sink beloiiy 
the character of men, he owns however that he might have been 
better employed ; there I agree with him, I think he would have 
been better employed if he had gone to a magistrate and appnsed 
him of his suspicions, in which case the magistrate would have taken 
a necessary precaution to prevent th^ town of Boston being dis- 
graced by actions 9f this kind. He says that he saw the deceased 
give one violent blow, which struck Selfridge on the hat, that he 
recovered his cane in order to repeat the stroke, and that the sec- 
ond blow and pistol went together. This I eay is the solitary tes- 
timony of Glover, unless you take the testimony of Mr. Wig- 
gin as a corroberation of it ; said even theti^ there are upwards of 
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thirty others who were present at the time that know nothing of 
the circumstance. Mr. Wiggin has said that he thought he heard 
a blow which sounded as if it had been struck upon a coat 4 Mr. 
Glover may be right and Mr, Wiggin correct, their stories aie 
consistent ; for Glover says the first blow was not so severe as 
those which followed, therefore its sound might be softened, there 
is auiother circumstance urged in the defence as going in support 
of this testimony. The defendant's hat was indented and broken, 
mid there was a contusion on his forehead* This is answered in 
this way, all the witnesses agree in the fact, that the subsequent 
blows were given with increased violence, so much so that several 
of the witnesses thought the charge had not taken effect, or the 
pistol had been only^ loaded with powder* You iiave heard the 
opinion of the Physicians, and you learn frd^ them that a wound 
in the lungs is not always mortal* They have mention^ a case 
where a part of the lobe of tUe lunga has been separated and the 
patient survived^ ; you have heard of animals being mortally wound- 
ed, and yet leaping from the ground, with increased muscular 
strength 6 or 8 feet high. Similar observations must be ^similiar 
to every one of you gentlemen, even the worm that you crush be- 
neath yoxir feet, springs with manifest vigour from the assault; 
we ifted no argument in support of these remarks ; give pain to a 
fly or a spider, and you have occular proof. Have we not then 
Tery full proof that this fracture of the hat and contusion of the fore- 
head was the consequence^of one or more of the blows^ subsequent 
to the discharge of the pistol ? In that case as it must have been done 
after the pist(4 was fired and the deceased had received his death 
wound, however gri^evous and heavy the stroke might be, it fur- 
nishes no excuse for a mortal wound previously given. 

I am requested to make an observation upon the testimony of 
young Mr. Fales, the favourite and classmate Of the deceased ; I 
do this merely because it is desired, n6t because it is necessary* 
The Court andyou have already seen tha^ his testimony is cor- 
rect, it is on facts which happened on the agitation of hurry and con- 
fusion, ahd can only be according to the best of his recollection. 

The defendant has brought Perkins Nichols and J. Osborh, in 
order to discredit the testimony of young Fales ; they say that 
they went to Mr. Austin's house, not I apprehend as the friends 
of Mr. Austin, to condole with him on the unfortunate death of 
his son, but to find and lay hold of any circumstance that might 
be l)eneficial at this trial, to their friend Selfridge ; one of them, 
^r. Nichols, made a memorandum of the conversation that had 
taken plape, and he swears from that memorandum, that Mr. Fales 
had said that the young man (meaning Mr. C. Austin) struck 
Selfridge before the pistol was fired ; that at the time of this cdn- 
Tersationi Mr. Fales appeared to bi extremely agitated* There 



Digiti 



zed by Google 



TklAL OF T. O. SELFRlfiiGE, ESQ. 141 

are IWo other "mtneftses, however, who were present at the saihc 
time, that declare that they did not hear any such declaration. 
But suppose such a declamtion had been made by Mr. Fales to the 
£ither of the deceased, can it not be accounted for by supposing that 
Mr. Fales, in order to soothe the parent, who perhaps wag half 
di$tracted at the horrid circumstance, that he should insinuate that 
bis son was not wholly free from blame ; and that he had stHick at 
the defendant before the pistol was discharged. The character oC 
that young gentleman would have been ssfe if I had said nothing 
ihmt i^ You have seen with What caution and diffidence he has 
delivered his testimony ; it ajipears that his mind was ia a state of 
confusion, occasioned by the death of his friend, and that ht does 
act cvehto this day pretend t6 have a perfect recollection of the 
order oiume in which the facts took place; But admitting that the 
assault was made by the deceased before the defendant gave the mor- 
tal wound, you will have to enquire Whether it was such an a^kault or 
such a battery as would justify the defendant in killing the decease 
ed at that time, in such a place, and in that manner, with a formed 
intention, and with a deadly weapon. 

My state of health and want of strength, seem to forbid my doings 
fall justice to a cause of this magnitude. I will, however, endeav* ^ 
our to add something more. To do this, I return to the enquiry^ 
whether it is of any consequence that the blow Was given after oi* 
before the mortal wound. • This brings us to another question—^ 
whether, if the assault was made before the discharge of the pistol) 
the killing in that manner,and with such a weapon, was excusable. 

Was the defendant in such imminent danger of his life that he 
was obliged to slay the deceased as the only means of saving him- 
self ? The law on this point will be found in Foster's C. L. page 
276—277 and 278. 

** Two cases of self defence are supposed. In the one a forfeiture of 
goods was incurred, in the other not. What therefore is the true import 
of the words setf'defence upon chance-medley, which the statute useth as 
description of {that offence which did incur the forfeiture, homicide few rh* 
fortuniunif which hath jbeen styled chance medley, cannot possimy tie 
meant ; for in that case the party killing is supi)osea to have no intention 
of hurt ; whereas in the case the statute mentioneth, he is presumisd ttf 
have an intention to kill or do some great bodily harm, at the time the 
death happened at least, but to have done it for the preservation of his oWii 
life. The word chance-medley therefore as it standeth in this statute con- 
nected with self-defence must be understood in the sense which Coie an^ 
Kelyngf in the passages already cited, say was the original import of it, « 
sudden casual affray commenced ^nd carried on in heat of blood ; and 
consequently telf -defence upon chance itaedley must, as I apprehend, imply 
that the person when engaged in a sudden affray, quitted the combat be- 
fore a mortal wound given, and retreated or fled as far as he could with 
saibty, and then urged by mere necessity^tuUed Ms adversary for tlKpr^« 
Wation of his own lift. 
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''Tfabcase bordcreth rtrj nsMOf opcm mM M hngfctf r md Infiict 9s4 
^xpmeaee the bouncUziet are in some iittUnces seaicefy perceivable ; but 
is contideratioB of law they have been fixt. In bodi cases it is supposed 
that passion hath kindled on each side, and falows have passed between 
the parties. But in the case of manslaughter it is either presumed that the 
combat on both sides hath continued to the time the mortal stroke was 
given or that the party living soch stroke was not at that timeininunuisnt 
oanfftr of d^lh 

** He therefore, who in the case of a mutual ponllict, would excuse 
himself upon the foot of self-defence, must show, that before a mortal 
gttcke g^ven, he bad declined any farther combat, and retreated as 
far as he could with safeQr i and also that he killed his adversary throa|^h 
B&ere necessity and to avoid immediate death $ if he faileth in either of 
these carcumstaaces, he will incur the penalties of manslaughter." 

In East's C« L. page 385, chap. ▼. sec. 54, treating on excus* 
mble self-defence in combat, and sec. 55^ as to the existence of sue 
a necessity to kill as will be sufficient to excuse ; and here b 
weakness, which has been so much dwekon by his counsel, does 
not aher the law. The same point is treated of at length in 4 
Blackstonc, p. 199, 200, 20 1 . 

** Lastly, the l(illing must be committed nitk fnaUc$ qfcrmhoi^htt to make 
il the crime of murder. This is the grand criterion which now distin- 
ipiishes murder from other ldllin|^ c and this malice prepense, malitia 
fraec0gitaUh ■• not so properly spite or malevolence to the deceased in 
particular, as any evil design in general ; the dictate of a, wicked, de- 
praved, and malignant heart : une dUpatitian a /aire une male chofe .* and it 
may be either exprets or imflied in law. Express malice is when one, with a 
sedate, ddiberate mind ana ftomed des^pi,doth kill another ; which fonnsd ' 
4tBifn is evidenced by external circumstances <Uscoveiing that inward in- 
tention ; as lying in wait, antecedent menaces, former gru^es,and concert, 
ed sehmes to op him some bodily harm. This takes in the case of deliber- 
ately duelling, where both pardes meet avowedly with an intent to mur- 
der : Tfainkmg it their dirty as gentlemen, and claiming it as their right 
to wanton with their own lives snd those of their fellow creatures ; with- 
out any warrant or authority from any power either divine or human, but 
indirect contrsdietion to the laws both of Qed and man : and therefore, 
the law has justly fix^ the crime ai>d punishment of murder on them 
and on their seconds also : Yet it requires such a degree of passive valour 
to combat the dread of even undeserved contempt, arising from the false 
notions of honour too ^nerally n^ceived in Europe, that the strongest 
pn^ibitions and penalties of die law will nev^r be entirely efiectuil to 
eradicate this unhappy custom ; till a method be found out of compelling 
liie orinnal aggressor to make 9ome other satisfaction to tbe affronted 
party which the world shall esteem equally reputable as that which is now 
given at the hazard of the life and fortune, as well of the person insulted 
as of him who hath given the insult. . Also, if even upon a sudden provo- 
aaUon one beats another in a cruel and unusual manner, so that he dies, 
though he did not intend Ms death, yet is guilty of murder by express 
malice ; that is by an express evil design the genuine sense of malitia* As 
when a park-keeper tied a boy that was stealing wood, to a horse's tail, 
and dragged him along the park ; when a master corrected his servaltt 
with an iron bar, and a school-master stamped on his schdar*s belly 4 so 
that aach of the sufferers died i thase were justly hM> to ba mardeffi 
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Uesuse the correction being excessive, and such as coidd npt proceed 
but from a bad heart, it was equivalent to a deliberate act or slaughter. 
Neither shall he be guilty of a less crime who kills another in consequenc* 
•f such a wilful act as shews him to be an enemy to all mankind in general* 
IS going deliberately and with an intent to do mischiefs upon a horse used 
to strike, or coolly discharging a gun among a multitude of people. 
So if a man resolves to kill the neat man he meets^ and does kill him, h 
is murder, although he knew him not { for this is universal malice. And 
if two or more come together to do an unlawful act against the king's 
peace, of wluch the probable consequence might be bloodshed ; as to 
beat a man, to commit a riot, or rob a park, anyone of them kills a man, 
it is murder in them all, because of the unlawftil act, the malitia pitaecogi^ 
tata, or evil intended beforehand." 

** Also in many cases where no malice is explressedy the law will imfiLf^ 
it; as where a man willfully poisons anothsr, in such a deliberate act the 
law presumes malice, though no particular enmity can be proved : And 
if a man kills another suddenly, without any or without a censiderable 
provocation, the law itnplies malice ; for no person unless of an abandon* 
ed heart, would be g^lty of such an act upon a slight or no apparent 
cause. No affront by words, or gestures only, is sufficient provocation 
10 to excuse or extenuate such acts of Science as manifestly endanger th* 
life of another. But if the person so provoked, had unfortunately killed 
tke other, by beating him in such a manner as shewed only an intent to 
chastise, vd not to lull him, the law so far considers the provocation df 
contumelious behaviour, as to adjudg^e It only manslaup^hter, and notmur* 
der. In like manner, if one kills an offieer of justice, either civil or 
criminal, in the execution of his duty, or any of his assistants, endeavour* 
tng to conserve the peace ; or any private person, endeavouring to suppress 
an affray or apprehend a felon, knowing his authori^ or intention with, 
which he interposes, the law will imply malice and the killer shall be guil'> 
fyof murder. And one intends to do another felony and undestgnedlf 
kiUs a man, this is also nmrder. Thus if one shoots sS A and misses him, 
but kiUs B« this is murder, because of the previous felonious intent, which 
the laws transfer from the one to the other. The same is the case whero 
one lays poison for A, and B against whom the poisoner had no midicioas 
intent, takes it, and it kills him ; this is likewise murder. So also if on« 
fures a woman with child a medicine to procure abortion, and it operates 
so violently as to* kill the woman, this is murdw in the person who gav« 
it It were endless to go through all the cases of Hoontcide, which have 
been* adjudged eithei expressly or impliedly malicious. These therefore 
may suffice as a specimen ; and we may take it for a general rule that all 
Homicide is malicious, and of course amounts to murder unless where 
juitified^ by the command or permission of the law ; excuted oa the account 
of accident or self preservation ; or alleviated into manslaughter by beu%x 
^e involuntary consequence of some act, not strictly lawful, or (if volua* 
taryl occasioned by some sudden and sufficiently violently provocadoSi. 
And aH these circumstanees of justification, excuse, or alleviation, it is 
ineumbent upon the prisoner to make out to the satisfaction of the Court 
and Jury, the latter of whom are to decide whether the circumstences 
aUedged are proved to have actually existed ; The former, how far they 
extend or take away or mitigate the gutlt. For all Homicide is presume^ 
to be malicious, until the*<contrary appeareth upon evidence." 

Whatever may have been advanced by the counsel to the con- 
trary! in this tri«l> yet by all the authorities it appear^^that while a 
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jodXk may defend himself against a felonious attack^ there is a dif« 
fereace in the law between a felonious and a simple assault, and 

•T that this difference is determined by the circumstances of each 

^ case : if a man is assaulted by another with his fist or a stick, pot 

likely to kill, the other is not justified in employing a deadly wea- 
pon to kill the assailant. This runs through all the books, and it 
inarks the intention of the person who employs such a weapon a^ 
being malicious. What were the facts in the rencontre between 
. the defendant and the deceased ? Supposing the"*fbrmer t6hav^ 

been attacked, was he likely to have been killed I You have seen 
the cane with which the deceased struck Selfridge — ^you know the 
plac6 where the affray happened, and you have heard that it was 
done in the preselice of numerous witnesses ; — ^is it possible that 
under all the circumstances of this case, the defendant can be jus- 

V ti^d by the defence in preservation of his life, or of that of his 

person from any great bodily harm ? Does it not absolutely appear 
to you in testimony, that the defendant went to the Exchange with 
a deadly weapon concealed in his pocket or behind him, and that 
he was assaulted by young Austin with a walking cane ? I will not 
. stop to enquire whether the defendant was lawfhlly on the Ex- 

• , change, though an attempt has been made to prove to you that he 

' was there by appointment, on his lawful occadons ; they have pro- 

duced Mr. Ingraham to shew that there was an appointment to 

^ meet at the Exchange ; that the appointment was made on Sunday, 

Sd August, to meet the next day, in order to receive an execudon 
which the defendant was to procure for Mr. Ingraham. This the 
jury will observe was ^ arrangement made by the defendant sub- 
sequent to his writing the advertisement against Austin, which ap- 
peared in Monday's paper, and from the publication of which the 
affray- is supposed to have arisen, and which he intentionally pro- 
voked by that piece of abuse. Laying aside every suspicion which 
may arise from these circumstances, yet we must enquire, whether 

^ it was lawful for him to be there with a loaded pistol concealed in 

his pocket ? Had he reason to apprehend, when he went on 

. 'Change, that he was in iminent danger of his life ? From the 

^ testimonies of Mr. Richardson smd Cabot, it does appear that this 

danger could have been avoided by a more prudent mode of con- 
duct. , And was not his taking such measures full evidence of a 
keart void of social duty, and so fatally bent on mischief, as to 
be completely that kind pf malice known in law under the descrip- 
tion of malice aforethought ? In the conversation he had with 
Cabot and Welsh, it was observed very cooly and deliberately that 
an attack would be made upon his person by some one employed 
by Mr. Austin. It does not appear, however, from the testimony* 
that this information was correct ; and the words used in the con 
vernations were varied by the imagination of the reporter, whojs 



•^ 



Digiti 



zed by Google 



I'- m 11^ 



TRIAL QF T. O. SELFRIDGEi ESt- ,l*« 

|hie of those witnesses ; — he went so &r in his. sUppositioni at to 

\ bfelieve that a gentleman standing on the opposite side of the w^y 

' (frith a whip iii his hand Was the person employed to chastise the 

* 'defendant, arid caiitioned the diefendant against it. Selfridgp rc- 

ijfied to him, with i, ndd and air of indifierence, that he -^as pre* 

pared fbr the attack. 

]kow, Geiltleiiien of the Jury, under theSe clrcutristahces, what 
; ulrould you do ^ Woiild you conceal a weapon to kill your antago- 
nist, as if you woiild act th^ assassin^ or would you nbt say openlyt 
1 ai;n not good at fisti-cuftb, neither have I learned ihci ait of cudgel- 
litig, but if I am attacked and my life put in jeopardy, I cany 
Openly in my hand a loaded pistol to defenjd inyself against any fe- 
lonious attack which may be attempted, if I cannot save myself 
without ? — -^Gentlemen, Vou would not. have put a deadly, mur- 
derous weapon ill your pocket to cdnceal it, until'the voice Of death 
ifihould give utterance to a municipal right ;-^-circumstanced in this 
way, yoii Would catry it openly m your hand, and by such msinly^ 
bpen conduct, would preserve yourselves from any assault* Biit'if 
' the defendant brought the assault upon himself, by his previous con- 
duct, in the publication of an advertisement calling the father of 
^e deceased a liar, scoundrel, aiid a coward ; if ht ha^ provoked a 
bombat by' siich opprobioiis aild abusive langbage, where are his 
ground^ df defence f From th^ conversation he had a few minutes 
before with Mr. Richard§(5n and Cabot, it is apparent that he was 
determined dn shooting any person whor might assault him in any 
manner, however* lightly, on the Exchange ; that he had prepared 
hiniself for that purpoae ; and thlit he intended this^ ti^o days be- 
fore, when he purchased the lead, or the shotj foi* casting the bul- 
let; What is the law on this premeditation ?— ^clearly that th^ par- 
ty vras guilty of murder ;— that without such premeditation, if it 
ilras done on a sudden atfray, the slayer is guilty of mahslaughter. 
Will his feeble habit of body be a justification undet* this premedi- 
tation ? A rnan \Vho is a cripple, and can walk only with a'crutdi, 
will be privilege^ to arm himself with a deadly weapon, in order 
to kill-any man who may assault him ; he tanhot be required to 
l-etreat^to the wall, because his lameness prevents him from run- 
fiing ; the ground upon which he stands, or the criitch upon which 
he leans, is to him a wall^ and he may shoot down his assailant :— - 
thus the misfortune df decripitude throws a subject hafp a sjate of 
nature, and raises him above the control of, or dependence oh, the 
laws of his country. 

Ought not the defendant in this case td haf 6 made some attempt 

^ t6 retreat, or have called for help before he employed his deadly 

'Mreapon in shooting the deceased ? It will tiot be pretended that 

ihj6 attack was made with a felonious intent^ that Austin intended to 

tob him or to kill him> neither did the defendant understsoid it in 

U 
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that way ; for lit hud said hi the conversaiioD ^vlth Cabot and RicB^ 
^iuxisoDj wliich I have already alluded to, that he was not. good at 
rfijsti-cufi'a or cydgel&igj but had prepared himself m another way, 
/^y thisitappcap clearly thiit that the defendant expected to'^be f^t- 

ta<fked with a whip or a cuue, and that he !iad 'd'etermihed to kill 

* any one who assaulted him in ttiat manner. Was. riot the' langua^e^ 
. he had used m the acurrilous adveiti^emcnt catling B«- Austin a fiarja 
^ cpward, andascouiidi'eljsucb abiise as hetnjji;ht atid did expect would 
[ be resented by a kickinj^ x>r a caning ? In thk i^ksonable view o^a 
.situation he courted, how is it possible that the (Tefeiidant could ap- 
prehend any other assault than a chastisement for hk insol&iice, 
^ot an assault with , a felonious intention ? Eveii' if the defendant 

^ Jiad reason to fear a felonious attack, was t'liere not such a want pf 
caution, and sueli pr^nieditaiion,such tnalice on a previous quaruel,. 
'm wiir deprive him of the excuse he would otherwise have had ? 
Shall we go into an eKamination of the right of one man to kill 

* another for a simple assault ? The counsel for the defendsint haye* 
ydvanced t^iisdoctFine - the authorities they rely on are GrothiSj 

Hawkins, ^d 4(ih telackstone. ; • , ' 

Where a man i^ unexpectedly assaulted and kills pother with 

a weajpon he has m hia hand, and without time to reflect, these 
"authorities da not mifer malice fi"oia the nature of the instrument* 

but, where a deadly weapon is prepai^d for the. purpose the cfec 
,is widely diffei-eut. Whether it was prepared for the purpose, and 

whether it was worn as a part of dress, are prim^ considerations in all 
' questions of this kind- We have much law on tliis pointy in the trial 
^ ef the SWdifer* in this town for a iKimiclde, which tbok place onMaich 

Sthj 1770, on the very place where Austin was killed, la- tPyer*<s 

'Cnstm^^&^ott'a case, more recently the distinction I now niake were 
Vagfeed to-. In the trial of the solcUers it was agreed that their arins 

* weiT legally in their hands, that they marched into the street in-pbe- 
diencebf the orders of Capt* Preston, tliat they were sent to 3up- 

* jjoit and protect the sentry stationed at the door of the Custom 
Ilousej and it was admitted by the Court, that it they had not been 
therein obedience of theii' Captain's order, they- would* have been 

iJ^uiUyof inurder, that tJie instruments they ijsed, were kiwfulin- 
stnimeivts of labor being such as by which they obtamed their liv- 
ing. Had they laid down their guns, and taken up other weapons, 
aeeh as axesi hatchets, s]5ades or hammers ^ tliat would have brought 

'the crime up to murder ; it is true only two of them were convic- 
ted of manjjlaujjditer, but that arose from the particular circum- 

. stances "of the case- Those men, at that time, were found guilty 
of manslaughter for doing that which was deemed to be- their d^jr 

^ and attempted to be justified by the repeated assaults made by^ihe 
town's peoples by throwing Kmips of ice^ brick- bats,, and o{ber 

' miasiTes j and though in fact^thcy did retreat to the wall, it Vas 
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^Wkl,to.bp.ma^$l^U|^]>^prif . A^e the times so changed, an4 the laws so 
altered, that wh^M; wi^th^n held t;o be a fe I omous homicide, slmll now' 
±>e, considered in. this, town witbput any i^stenualing: circumstances 
justifiable honiicide ? has the d^stinqtion between 'Republicans and 
I^deralistSj. -overset ojjr. Constitution.? iislhe one under the proteo* 
^tion of the Ia>K and th^ qtbpr left to a simple stale of nature forhii 
ftfoteclbn.? 

I now conaetQ a question which wijl fix the different shades of 
l^uilt on th^ vacious viqws of th^ fact ; was tJie defend Etnt in tiotli^ 
*|Jg.tQ blan)^ in this unfortunate and bloody ciitastrophe ? Was he 
<iv. was he not .the provDUci' of this quarrel ? If he was in anywise 
to blame in that resp*;ct, all the books concur, that he cannot avail 
himself of any circumstances, that may be set up Jn justification or 
excusej^^d^ pretence of necessity. And is there nothing to show, 
that he prgmoted tins c^uajTel ? What is the nature of the adver- 
tisement that he. w^oft! and caused to be published ? Did he not 
"Understand and expect in the morning of the publicadonj that it 
"W.Quld provoke afi assauk, in consequence of Wrhich he unjawfujlj 
armed himself to be his own avenger- Before he put in tins adver- 
tisQment> could he not have informed Mr. AustlQ that he woujii^ 
<lefcnd himself a« a Gentlemanj why did he nt>t write his adver- 
tisement in another manner ? Could he not say that my reputatioa 
as a lawyer is of the first consequence to me, tbat Mr» Austm has 
represented that I solicited a law suit from the man who furnished 
the entertainment of the Republicans on the 4th of July, that I prer 
y^e4 upcwo the i^soi to bring the suit against the RcpubUcan com^ 
inittee,. that I bad convinced Mr- Aiistin that be was mistalien in 
the fact, s^nd he propiised me to condr^dict itj which he has hitherf 
tQ ne^ected to. do ? Would not thi^ statement have obtained the samt 
credit with those that knew him ? Where was the necessity of 
caJting^ Mr, Austin & Uar^ coward and a ncowidrd^ admitting the 
mistake, why was it necessary to use the epithet cavard^ un- 
less he mi?ant to provoke him up to an act of violence, that h^ 
tnight have a pretext to kill him ? That a combat of some kiiid 
was intend^ by the defendant is very apparent, SeveraJ of the 
' wtnesses hay^ told you that they expected an attack by ilj-p Aus^ 
tin upon Selfridge, as the inevitable consequence of that publi- 
•cation. D|d he rQCoIkct, when he gave this challenge^ the feeble- 
Xitss of his frame, or the weakness of his nerves and limbs ? And 
why did he not add in order to put Mr. Austin upon Ids guard, 
I will not jmn with you in IJsticuJfs or cudgelling, but I carry 
a loaded pistol concealed b my pocket to kill any one who shall 
i^re attempt to horse-whip or cane me ? Is it not true that the ad- 
vertisement was tji^ origin of this quarrel ? If he was to blame in 
provoking it, if he went out unlawfully armed with a deadly weapon 
•^QTicylpiim W^ jK>Piket eicpecting to be assatdted, apd thereupoD was 
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a^aulted^ under a determined resolution to shoot the person whp 
shottU assault him^and did actually kill the deceased the instant the 
afsault was made, prusuant to a premeditated but concealed desig;n ; 
where is his ground of excuse gr justification ? If he has not made out 
tci you beyond aiiy reasonable doubt, that he was*compelled to kill 
young Austin in his own defence It is your duty, and you are bound 
by your oath tp return a verdict that he is guilty. If he is not guilty 
of miwislaughter, he is guilty pf nothing on this indictment ; his 
being guilty of niurder cannot excuse him on this issue; 

Suppose the assault was not felonious bqt the person assaulted| 
had some reason to suppose it so, i$ the person who k put upon his 
defence warranted in killing the assailant ? it is a fixt principle in 
our laws that no man can be justified in killing another, but from 
unavoidable necessity to preserve his own life or property which 
ihay be feloniously 2|ttackcd. In every affray, where th^re is no 
felonious intent, it is a. fixt principle, that the person put upon his 
defence shall retreat as far as possible before he is justified ih killing 
the assailant. A robber oq the high way may be killed the instant 
be makes the assault, so may a burglar in the j^ttempt to rob a 
bouse, so a woman may kill a man in the necessary defence of her 
chastity ; but a woman knowing her. chastity is to be assaulted, 
must not put herself in the way of the assailant and kill him, for 
in that case it will be considered, that she had premeditated the de- 
struction of the man's life, and this would constitute the crime of 
murder ; and ii^ like manner, if another Expects to be assaulted, 
be must not go in way of the assailant with an intention of kil- 
ling by a concealed deadly weapon. Was such homicide tp be al- 
lowed as lawful, wheje would it lead us ? Di|els miglit openly^ 
and excusably be fought at noon day in the open street, in the bo- 
som of the town. 

Suppose a truckman to be taken by the nose, and with the butt 
of his whip h^ strikes tfee person who assaults him and kill^ jiini 
dead with the stroke^ he is held guilty of manslaughter only, it is 
not excusable homicide, because the assault was not of that daur 
^rous nature as to put his life in jeopardy. THe instrument I 
bave mentioned in this case is one belonging to his profession, and 
wMoh he lawfully uses in pursuing his ordinary avocation. But 
suppose a truckman, imitating those ^eptlemen of nice honor, 
we have heard of, was to drivehis truck abput the streets alined 
with a sword by his side, and another trucknpan had ruii against 
his horses Of his truck, the .first had drawn liis swprd^^d killed 
the other with the thrust, this certainly would change tlie nature of ^ 
the offence, instead of manslaughter Jt would be murder.. iTiius the 
degree of guilt resulting from the nature of the instrument is fully 
exemplified. A loaded pistol against a cane is' equal to a sword' 
against a truckman^s whip. The truckman has nothing to do with 
tlie sword j the lawyer has no concern with this pistol. 
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if a gemkm^ ridiiig In fab carriage should he rabT against 1^ n 
^adkney ooaohnian) and he conceives that it was intended to injure 
Us property in the caniagej or intended to Jdll his wife or children 
who may be with Idxn, has he a right to fire his pistol and kill the 
hackney coachman on hisbooii This principle asc(»)tended fiotihY 
the counsel on the other side, if supported^ will go a much greater 
Jength thaa they acknowledge. He is aotonly juftifiedtn killing 
the coachman upon the aflaulty but he may be juftified upon the 
mere apprehenfion»and f^ppofinjB^ that the hackney coachman intended 
to crois him and ftrike the wheels of his caniajB^^, he may fpring 
Out» and with a fword^ which is a gentle^anW weapon, run 
|ili,e coachman through the body» under ^ pretence of appar* 
j^t nece^ty to {ave (lis wife or ^IdfeUf ^ Shall I add any thing 
|nore> in order to expofe thefe extravagant and novel ide^^ of the 
privilege of felf defence.? 

If on every fmall mifadventure, or trifling aflault, a man has a 
fight to lay another dead a^ bis feet, what nice calculations we are 
under a ncjce^ity to be compelled to make ! A nian defirous of kil- 
ling another ihould only go to a lawyer and inquire tbe degrees of 
^ffault that would bring down murder to'manflaughter, andpian^ 
daughter to excufable or jufUfiable homicide. One man has a high- 
er notion of honor than another ; and the various notions of honor 
innft be )the graduated fpale upon which a jury is to determine the 
true degrees of guilt on homicide. This cannot be the law of our 
country ; yet fome authorities haye been read by the Defendant's 
counfel, to give it this colouring. I thought when they were read, 
they were but partially quoted. Grotlus has been cite4> to (hew that 
the right of (elf defence is what nature has implanted in every crea- 
turey without any regvd to the intention of the aggreffors. I fuf^ 
pe&ed that this general rule had fome qualifications, and a little 
nirther on I find m the fame ftuthor, that the danger to which the 
.perfbn fs expofed, muft be that of lofing a limb, or a principle mem- 
ber of his body, or his^life, and that there muft be no poffibility of 
avoiding the misfortune ptherwife. Th^e are the circumftances 
that authorife him, lawfully, and infiantly to kill the aggreflbr. 
Further on he obierves, that felf defence may fometim^ be pmitted, 
that it is not lawful for a chriftian tp myrder a man for a box on 
the ear, or fuch pther flight injury, or to avoid his running away^ 
That murder in defence of our goods, is permitted by the law of na- 
ture, but even here, there muft be ^ abfojute neceffity of ki^ing the 
thief to fave Uie goodp. 

3nt this treatise of t^roitius on tlie rights of war and peace, ex- 
plaining the laws and claims of nature apd of nations, and the 
principles that relate either to the civil government or the conducj; 
of private life^ is a treatise that was written on what was the law 
among the Romans and other antient nations, particularly what i$ 
l^rm^ the ciyil law ; he explains what is the layr ipf nature, '^\\^ 
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hfc'dfeierilM9P6od ssiiiatiire lierseifp ajodiirkfeni .that-nicO:)hQirti||ill 
tkerri^bts iiDsociety whkh they posaeased under the .ivev^aleciimlU 
-<if tkeif Oneanor, where the protecting laws of/the.gOYttimueniican-i 
imt'be applied. In this ^case Selfridge had the wl»}lersi«ite to prorr 
IVdthim^ even in«qiiarrel he provoked himselE 

In 1 Haift kills, b, !, cbtip, 30, sec- 1, it i^ held that bomiftifl#r 
ftgftjnst the life of another, umaunuiig to felony^ is eitber wiifllooifi 
without malice : 

*^ That wbich i% without namUce, i^ calkd mfinf Ihughter, or som^ti994^ 
diaiKe-Tnedky, by which w€ understand sucb kiilmg' at happens ^it(ieA 
«ri a auddan quarrel» or in the commisaioii of an unlawful act, without smy 
^3cbbe^ate intention of doing", any mischief at all*" 

The same author lays it down, that if he who kills another* oft-* 
sudden quarrel was master of his teaiper at the time, be is guUiy 
<of murder ; as if after the quarrel be fall into other discourse^ and 
talk calmly thereon* 

In 4 BJackstone, IS 4, it is laid down as a prtncipkj tliatlhe 
ptersotl who kills another in his own defence, should have retired 
as far as he conveniently or safely can, to avoid the violence of the 
^ssaolt, before he tumt upon the assailant* There is a distinction 
fn the l^w between a combat and a sudden affray ; a combat is wheA 
tflfo men meet by agreement to fight. In tlie present case« the 
defferici^t appears to be within tl^ meaning of the word conibftt t 
ftr it appears he was told that there would be an assault, and to 
itaake it a combat he went armed with a loaded pistoL The saoti^ 
author proceeds to say, that the person sbalj not fictitiously at^ar , 
to retire or to avoid the affray, in order to catch his opporliiJiiiy of 
Ailling the assailant, but from a real tenderness of shedding. 1;^ 
brother's blood* -Apply tliis doctrine to the present cascj and exi 
amine whether the evidence has shewn to you that the defendOiA 
entertained thia tenderness in shedding the blood of young Au8tii|i 
When he armed himself with a deadly weapon, and concealed it lift 
his pocket, in order to shoot dovm any one who should assault ftinij 
can it be thought lie had a tenderness against shedding hunftan 
blood ? When he declined haviog a recourse to the laws otf fais 
country Ibr protection — when he chose to take vengeance into fe 
own hands and perpetrated this act, can it be thought he had'tliafe 
tenderness which the law requires in him who shall untbrtunateljr 
be dHven froni necesnty' to ssbed his brother'^ blbod I 

IF the defendant had not written the advertiseioent^ thisquaxxel 
l^Qfuld not have ttk&i place— 4t was that which produced it* it 
appears that the consequences were produced «xaptiy as he intend- 
ed they should be, except that he killed one man instead of anotiler. 
Retrace the whole of the transaction, and yoa will see the defend- 
ant bent on a bloody purpose : the letters of the 29fh and 30th of 
July, appeared to have been intended to provoke a duel. lSis% his 
counsel tell you that he was provoked to take these measures^ 0» 
account of the injurioas words spoken by B. Austin. Suppooe '$: 
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^f^hStt kbit Mr^ AiiBte1tad'i^>6kbrf^i«$peliftftiltf of the ddendant, 
fad^lbaf he li^ pri^t^d the itiost ^p^rebkcfas slanderof hini) ^orAd 
x-if jiHttfjT the d^lbnAafiC^t gi^^itijg; anned wkhaloided pistol eoneealtd 
^in bid poeket? The lAw holds't^l^WOKlft'ekhei^ spekfmor'writren 
'- dan tie^r Juftify an aseault ; it-is^bf' no ^^nsequencef t h of^ft H fc, 
;whetber B* Auttinivvts^ to bltttui^ omot, the defendant ought not 
'to have deiefidbdihiiiiMlf in ihis^miy. It is true that 4!lie repvita- 
llton of^ a lawyef is of great impoitMioe- to himaelf, and of some ^o 
*lhe commmky. As one of t^i)*ofes8ion, Iwish the opder m» 
viHore ivspoi^aMe thapd the oon^oot^f'some'of lit memhers hd^e 
^lately venderbd^it ; in -that case ;we should not atthie^ ilafhaVe 
^'heaiti the:OfiteryagEdnst themV Mdtth aeeiaato pretail too nftueh 
<^ToughoufthetJnttediSta^. > i 

-' To mctiie oAginalcott venation Mrhich^ia said to have occasiontdi 
this unhappy event, does not appear necessarily to have involved 
^ the affiiMitvwhklrthe defiendant^seeRtstoJiave conceived, i From 
: the testimdny bf Mr fitcott^ we- find that some gentlemen had been 
-"jbking Mr;'AtE|tin, at Russell's inafonineeOfficet on theJtipiibli- 
-^can Committee being sued for the cxpence of thedmiev th&^ity 
•^rlladkniiCoiyp's hBI ^ ai^ that^Mr.riAuifiin^ wfaea-hs wat^gd^gsway^ 
I hHi^mi^lY Iretofted, ^tiiat if. arrfrderal . iswyer had m6t iittttfer«d» 
f it would' Bbt:faav^.lHippcne4 ^ it was a mplyiupon the^ other. pany» 
^rSmdbota^peiliDdaiiattacknpo^ -Mri'Sootti^niftd 

^ ytiiatiieialliidcd to:.Mr. Se&idgey.bsctofe he thou^t-^N^. Aiiftin 
-*idddiieflediiiimfi^tto^kii»^ ifthe^vwasJoneiofthe federal^ party. i>Mr» 
jffidftid^e^8;vepiitation wasatotodfefted^tot^ihe pOE&xes him-^wkk a 
endv^Htfbl iten«eance( u^throtiglKMttitJia'Vriiole appearstor h^dster- 
honioedtohavdkimat'^iirfieetylsdive ord^kd ^ how cquld behave faf- 
trfeoed in.his^Ichanlder or his bu^nt&'^^Ist there any &defaKft-adio 
ivithinkr it difhonolnisble to Cue 3^ denlocrat ^ or is th^ve any iedbalift 
o iRpho!vmald'deeiiaevtO!Ainploy. Selfridge on that aoocnnt h Fbr Iny 
acpdxU lappii^^tendfirdmiiarhat I haveiseiDoa the ptefent tml^itlure 
rYtfSs no gcoundibr what is^dta^ hei^he appsdi^ifioi¥xio£ iber I>e* 
fendant. • ^ 

*'.^nefm^erob{erratioQ«^^*Mv. (DanoliifayS that fas heard] die re* 

-vfort dfthe fiifkoi :whenihe was at the^oft office ; imadediately after 

iaefawrMr« £itckie andt Sd^ridge toother, and Mr«4 Ritdiie ^d to 

rthe IDefesdant^that iie was oextreindfymgitpted ( to tridch the De- 

.' fendant lij^libd* icamji^t agitated, 1 h^e-done: 't^iat I intended to 

doy or meant to do. Mr. Raftings fays that he heard' BeKcidge 

>!:fpcak bUIs^stiieii itJwiaa inquired vdioiHad denethefdeedy- and^fay, I 

o tdot the man) I ami not agitated* . . MrUBitohie^ fays that the D^hd- 

o-Mitr&id^ lokaowriThat Ihavtf.done^ 1/ am: not fo moch /agita^ as 

n^ TOUT are ;i abdfthat he ftood iirm^ ere£^> end^ipright. Does thislsok, 

c^aa. i£.theihilUng^ wasjdonevupon a fndden afiiray I would either of you 

GenHemexH whoiihi^uldiiave been idriving your carnage^ jmdhadthe 

misfortune to run over a poor child begging alms in the iftreet;^ and 
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JuH him» ftop ihort; an4 {ay^rlsU)?^ the, m^o wIk> has dpfie itf I knoinr 
what i )uve dQpe^ I am not agitatedly I am jto&lly i^n^Cqufbitfil 
with human natmiey cvfn at tMs ^vapced p^iiiod of Bfe, if tfefcre is a 
man among you but whQ wc^d ihudder at the atcidenti and kQient 
the d3fe6i ^ fuch carekffnefc;. K any of you,in firing a gun,ihould be 
fo unfortunate as to kill one ^ your neighhol^rs ^wi^put intendiog 
its yoiir hearts would be too fully md yoU would be too much affeftr 
cd, ta Taupt in a confident manner that you wa* the r&^ that h||d 
dpn^ it I ^at you had dope nothing more than, wbat^you intenddd. 
If the Defendant had killed young Auftin by accident» he inuft hare 
Aowtt fonle degree of «8^tation ; hut he was cop) ahdcoUe&ed^ and 
did.no more than what he intended to do. . This watf true. Or why 
did he carry with him a loaded piftol ? If there is in your opinidnir' 
t M^ degree df premeditation^ he muft be:> at. lc;aft.g!ii&y of man^ 
daughter* - > , ; 

I have, I think, candidly examined this cafe, and have dclfie mlHf 
. that which appeared to me to be my duty to do. I did exped that 
the , indi6lmeat would have been fbf murder. It ou|^t on every prin- 
jtiple to have been fo j there is no precedent to the contmry. The tef- 
, timony Ihad heard»reiidered£udi.ah indidment pibper • not^at Ikifii-^ 
, Ct^ that he. fhould have been' con^nlfted of that offisnoe, hut' becaufe I 
. thought it would fumifh an opportunity for a full examination of the 
' , untb^unate event. The Grand Jury haying found kbill for manflaugh- 
:. ter only, have, in hmt meafur^, reilndned us fram £uch an inquby, 
and the opportunity we might have had of condudiing die trial be- 
fore a fuU bench of the Stipreme Court. I have no doubt but what 
"hia 'Honor, the judge who prefides, will give ymi correft dire£bons 
. in his fcharge J but ftiU it i» not the char^ of aiiill bench, and 
. therefor^ cannot be fo fatis&Aory, as it mi^t hive been. I ought 
. tote»^ nojexpeftation either that* a wrong: verdidif w3^ be' given, Or 
^ . that th^ terdid, be it what it mst^, will throw the cominam'ty into 
conyUfiionB. Fear of confequeiices is an ina&niffible principle in 
aur judicial. proceedings ; higher motives muft urge' us to our duty, 
and the bafe principle of fear, can have no effeft in the trial. 

li^the De(aidant has fi&red* or muft liiiFer^ is it not the confe- 

queifce of his^owfi fault f And is it not right thai one who avow- 

,. edly ra^ himfelf above the laws, fliould futter, rather than that the 

efifential laws of ipcicfty, the firfl law of natural reafbn, and the law 

' of God, protnulgated by: the hi^eft &idioa^, ihki. be fet at 

defiiance ? , 

Gentlemen^ I confign tUs^ catife to you ; to be decided accord- * 

iog to the kws of our country, which laws his Honor will ftate to 

you from lAte bench ; you vrill deci^ as in the prefence of Him who 

; knows all ourjinotive^ and btfore whom' we muft all £bon appear^ 

' and hate to anfwer, and in the prefence of the wlrole human race, 

f^r tjie motives on which the |>rdexit dccHion (ball be formed. 
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PARKER. J. 

CAitlenen of the Jury ! As this most intevegting trial has al. 
jfeady «kccupied four days — A^ as you must by this time be nes^^ 
ly exhausted, I shall endeayour, in discharging the duty ineuin. 
bent on me, tQ consume as little more of your time as may be con*^ 
sistent with a clear exposition of the principles necessary to be 
understood, m order to form a jnst and legal decision. You ha!Fe 
heard the important facts in the case^ minutely and distinctly sta* 
ted \>y tl^e witnesses, ably and ingeniously commented upon by 
counsel', and the principles of law elaborately discussed and illns- 
trated in as forcible and eloquent arguments as were ever witness- 
' ed in any -court of justice in our country. Jt is now left to you 
upon the whole view of the case, both of the law as it shall he 
dedared to you by the court, and the facts as proved by ^he testi- 
mony, to pronoun pe a verdict between the defendant and your 
country. 

That in 'SO important a trial, it should liave devolved upon me, 
tdoncj to preside over its forms, as well as to dedare the princi- 
ples upon w4iich your decision is to rest, is by no means a subject 
of congratulation. It is a situation which of allMhers I should 
have avoided, had not ofi&cial duty imperiously imposed it upon 
me. But the organization at the court, and distribu^on of the 
services of its members are sucn as to have rendered any other ar- 
rangement difficult, if not impossible. Unde yiiur present judi- 
-dary establishnjent, all criminal causes, othear than capital, are tria- 
ble before one judge ; and this system has proved itself to be emi.. 
aentiy calculated for the dispatch of public business ; other pro- 
v49k>ns in the system ensure as great a degree of correctness as ean 
be expected of any human institution. 

it is true that although at a term holden by one jndge, if others 
arc present, they may proceed together : But at this time, the 
court b^ng in session in three, if not four several counties, it wis 
jmpractioable, had it been desirable, to hare more than two judges 
engaged in the present tria). The great delay which would have 
'taken place, in ccmsequence of a division of opinioiK(a case not 
nti^ikety to happen in the course of any trial) between two judg- 
es, rendered it altogether inexpedient that more than one should, 
attend ; and as this term had been prevlousfly assigned to me, th^ 
«nple«8ant task of ofhciaUng in the present case, soemed unavoid- 
ably to belong to me. 

"Since it has thus fallen to me to execute a painftri and anxious 
•duty, i shall not shrink from the task of declaring to you the 
pi<inciples of law by which you are to be governed in your investl- • 
jgation and decision of this case. If in doing this, I shotild be 
fonnd c^palHp, 9tL order to retain the favour of one rlass of th^ 
^^»OBM»n]iity, or to c#urt thnt of Another, of afbnsing my office by 



Digiti 



zed by Google 



r 168 TRIAL OF T. O, SELFRlDGB, ESQ. 

stating that to be law which I know to be otherwise ; this is the 
. last time I should be suffered to sit upon this beach, and f ought 
. to meet the execration and contempt of the society to which I bc« 
. long. 

The crime charged by the Grand Jury upon the defendant is 
. manslaughter ; a crime of high consklcralion in the ^ye of the 
. law. This crime, howeTer, is not defined by our statute, but ils 
punishment is by it provided for. 

In order therefore, to ascertaifl the nature and character of the 
. crime, it b necessary to resort to the books of the ca«iilon law, 
. the principles of which, by the conjititation of our gOTcrnment, 
, are made the law of our land, until they shall be changed or re- 
. pealed, by our owrt legislature. 

The counsel for the government, as well as for the defendant, 
have therefore wisely and properly searched the- most approved 
authorities of thecoraraon law, for the prwYciples upon which the 
prosiscutiorn or th'e defence must be supported. It is from those 
. books alone, that any clear ideas of the otfence which is in trial, 
or the defence which has been set up, can be attained. 

The crime of manslaughter, according to those authorities, con. 
sists in the unlawful and wilful klUing. of a reasonable beiag, 
. withoHt malice express or implied, and without any justification 
^ OT excuse. 

That the killing of a human being, under some circumstances, 
Is not only excusable, but justifiable, is proved by the very terms 
of this definition. 

Some persons, however, have afiected to entertain the vision- 
. ary notion, that it is in no instance lawful to destroy the life of a- 
nother, grounding their ppinion upon the general proposition in 
the. Mosaic code, that " whosoever sheddeth man's blood, by man 
, shall his blood be shed." There is always danger in taking gen. 
eral propositions as the rules of faith or action, witheut attending 
to those exceptions, which if not expri^sly declared, necessarily 
grow out of the subject matter of the. proposition , 

Were the position above alluded to, true, in the extent con- 
tended for by some ; then the judge who sits in the trial of a cap- 
ital offence, the jury who may convict, the magistrate who shall 
Qtder execution, and the sheriff who shall execute, will, all fall 
within this general denunciation, a^ by their instrumentality the 
blood of man has been shed. 

' The sam£ observations may be applied to one of the precepts in 
the decalogue. Thou shalt not kill, is the mandate of*God him- 
self. Should this be construed literally and strictly^ then a man 
who, attacked by a robber, or in defence of the chastity of his 
wife, or of his ^bitation from the midnight inviMler, should kill 
theacsatiant, would offend. Against the divine command, and hr 
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obnoxious to ptinishinpnt. But the eommon iindersiandUig q£ 
mankind will readily perpeive that the Tery uature of man, an^ 
p&inctples of self-preservatioo, will supply exceptions to these 
general denuociations. ^ 

Oar laws, like those of all* other civilized countries, abundant, 
ly n^^tive such unqualified definitions of crime, and hare adopted, 
#prtain piiiddples by which the same act may be ascertained to be 
more or less criminal or. entirely innocent, according to the mo* 
tive and intent of the party committing it» 

Thns when the killing is the effect of particular malice or gen. 
eral depravity, it is murder and punished with death. 

AVhen without malice, but caused by sudden passion apd heat* 
#f blood, it is manslaughter, . 

AVhen in defence of life it is excus^le. 
- AVhen in adraucement of public justice, in obc^nce to the laws 
of the government, it is justifiable. 

These principles are all sanctioned by law and morality, and' 
yet they all contradict i^e dogma, that " whosoever sheddeth jnan'Sj- 
blood, by man shall his blood be shed." . *^ 

It is not necessary for you iorun a nice distinction between jijs. 
tifiable and excusable homipide ; if the one now in trial be either 
tiie one or the other, it is sutficient for te purpo;ie of the defou 
dant. 

A distinction existed in England, which does not exist here, 
there the man who had committed an excusable homicide foi^eited 
his goods and chattels ; while he who had a justification, forfeited 
nodiing. Here, whether the homicide be justifiable or excusably, 
there must be an entire accjuittal. . * 

. Numerous authorities, ancient and modem, have been read to 
you upon this subject. Were it necessary for you to take tl^ose 
books with you, and compare the different prnciples and case(SQL 
which have been cited, your minds might meet with some embar^ 
rasments, there being in some instances an apparent though in 
none a real incongruity. JBut I appreJjend you need not trouble, 
yourselves with the books out of court, for. I think I shall be a^ 
bleto state all t he principles yon will have occasion to consider ; 
there being in fact no disagreement about them from the time of 
Sir Edward Coke, one of the earliest sages of the law, down to 
Sir WiiUam Biackstone, pne of its brightest ornaments. These 
^ame principles, although tal^en from English books, have beeii 
immemoriaAy discusse<l, and practised upon by our lawyers, adopt? 
ed and enforced by our courts and juries, an^ recognized by oar 
legislature. To prove this, I now need say no more, than that 
the same learned judge Trowbridge, who was quoted by the At« 
tor ney General, in his charge to the jury in the trial of the sole, 
diers fpr tiie m^^^'ore in 1770, kid doirn, discnssed and illus? 
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ilrated wHb ^reat ^tecisknk and cleamess, every pf indple which 
&n come in queslion in the presmit trial. 

The^re ^ittftciple» I will endeatomr to simplify for yonr consid* 
eration. ^ 

: First A man, who, in the lawful pursuit of his business, is 
^tacked by another under circumstances which denote an inten* 
iion to take away his fife, or do him some enormous bodily barm ; 
may htwftrlly kill the assailant, provided he use all themeans in 
his power, otherwise, to save his own life or prevent the intended 
harm — such as retreating as far as he can, or disabling his adverstet- 
ry without killing him if it be in his power. 
' Second^. When the attack upon him is so sudden, fierce and 
violent, that a retreat would not diminish, but increase his danger ^ 
he may instantly, kill his adversary without retreating at all. 

Tkirdlff, When from the nature of the attack, there is reason, 
able ground to believe that there is a design to de{»troy bis life, ot 
pommit any felony upon his person, the killing the assailaiit will 
be excusable h6midde, although it should afterwards appear that 
no felony was intended. 

Of these thi'ee proposiHons, the last is the only one which will 
be contested any where \ and this will not be doubted by any who 
kt^ eotiversattt in the principles of crinnnal law. Indeed, if thi« 
last proposition be not true, the preceding ones, however true and 
yf^yetsMj admitted, would in most cases be entirely inefhcacious. 
And when It js considered that the jury who try t|ie cause are to 
^cide npoii the grounds of apprehensioti, no danger can flow from 
the etample. To illustrate this principle, take the following 
case. A. in the peaceable pursuit of his affairs, sees B. rnshii^ 
rapidly towards him, with an outstretched arm and a pistol in 
itis h^d, and using violent menaces against his life as he advances. 
Having approached near enough, in the same attitude; A. who 
has a cIuD in his hand, strikes B. over the head before, or at thci 
instant the pistol is discharged, and of the wound B. dies. It 
tnms out that the pistol was loaded with powder otUy^ and that 
the real design of B. was only to terrify A. Will any reasonable 
)nan say that A. is more criminal than he would hate been if there 
l^ad been a bullet in the pistol ? Those who hold such doctrine, 
Aust require, that a man ^o attacked, must, before he strike tiie 
assailant, stop and ascertain how the pistol is loaded. A doctrine 
Ithich would entirely take aw^y the essential right of self defence. 
And when it is considered that the jury who try the cause, and not 
the party killing, are to judge of the reasonable grounds of his ap- 
prehension, no danger can be supposed to flow from tliis principle. 

These are the principles of law, gentlemen, to which I call youl^ 
attention. Having done this, I might leave the cause with yon, 
^ttt it not t^ecessary, to take a brief view of soiae «»ther jmrts of ^ 
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' As to the eividencc, I hare no intentioii to gttkle or interfei^ 
wWi its just and natural operatioB upon your Biiiufe. I hold th« 
pririleg^ of the jury to ascertain the • facts, and Ibftt' df the court 
to declare the law, to be distinct and independent. Should I in« 
terfere, wfth * ray opinion on the testimony, in. order to inluenee 
your minds to ii^cline either way, I should certainly step ovit of 
the province of a judge, into that of an advocate. All which f 
conceive necessary or proper for me to 60^ la this part of the 
cause, b to call your attention to the points of fact on wliich the* 
cause may turn, state the prominent testimony in the ease which 
may tend to establish or disprove those points^ give you some 
rules by which you are to weigh testipfiony, if a contrariety should 
Irave occurred, and leave yoa to form a decision according to yo«r 
best judgment, without giving j^u to understand, if it can be li« 
Toided, what my own opinion of the subject i«. Where the inr 
4ltiiry is mei;ely into matters of fact, or where the focts and the 
law can be clearly discriminated ; I «honM always wish the jnry 
to leave the stand without being able to ascertain what the c^n« 
ion of the court as to those facts may be, that their minds may be 
left entirely unprejudiced, to weigh the testimony and settle the 
pierits of the case. 

An important rule in the preseht trial is^ that on a ohm^e for 
imirder or manslaughter, the killing being confessed, or proired, 
the law presumes that the crime as charged in the indictment^ has 
b^cn committed, unless it should appear by the evidence for the 
prosecutor, or be shewn by the defendant <Hi trial, that the kilU 
iog was under |uch circumstanoes as entitle him to justification ot' 
fecuse. 

On the point of killing, th^re is no doubt ia this case. The^ 
young man named in the indictment, unqi\es^tionably came to his 
death, by means of the discharge of a pistol by the defendant at 
t4e bar. This part is confessed as well as proved* 

The great question in the case is, whether according to the factt 
sliewn to you on the part of the prosecution, or by the defendant^ 
an y reasonable, legal justification or excuse has been proved— 
Whether the killing were malicious or not, is no farther a snbejct 
of inquiry than that if you have evidence of malice, although the.' 
crime charged does not imply malice, H may be -considered as prov- 
ing this crime, because it effectually disproves the only dofenoe 
vf hich can be set up, after a killing is established. 

From the testimony of several witnesses examined by the So* 
licitor and Attorney Generals, it appears that on the day set 
forth in the indictment, the defendant was in his office a little be- 
fore one o'clock — that in a conversation about his quarrel with the 
father of the deceased, he intimated that he had been informed an 
altack upon him was intended, and that %« was jprepared. — Thf4: 
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SLshpft f iliie> aft^rw9,rdl^, he went down from his oiBce, whick i9 in 
the Old Stutc Housie, prossing State-street diagonally, tciidiRg to^ 
t^rds the UiHtciid States Bank. That as he^assed down biii iiands . 
wore fo^ind hioi, outside of his coat, without any thing in' 
themf is pr#Te4.% tl^e testimony of Mr. Brooks, who saw him, 
pass dowD> and by that of young ]\Jr. Ervingj who saw him when! 
the deceased approached, put his right hand in his pocket, and 
take out his pistol, whHe. his left arm was raised to protect his 
head from an impending blow. ^ 

The mapnec pf his going down upon ^Change, the weapon 
which he had with him, the previous intimation of an attack 
>^hich he seems to hare received, from Mr. Cabot or Mr, Wel»h^ 
ap^ the errand. Hpon wmich he went down as stated by Mr. lugra- 
kap, are all circumstances. worthy of your deliberate attention. 

. Passing dow^ State-street,^ as before described, several witnesses. 
te6tify that the 4^«a^ed,- who was standing with a cane in his hand, , 
near the comer of the Suffolk buildings ; having cast his eye up. 
on the defendant, shifted his cane into his right hand, stepped 
quick from the side walk on to the j^avement, advanced upon the 
defendant, with his arm uplifted ; that the defendant turned,, 
stepped one foot l>ack, and that a blow fell upon the head of the^ 
de^ndant, and the pi^ol was , discharged at the deceased, at one 
and the same instant. Several blows were af-terwards given and 
attempted to be parried by the defendant, who threw his pistol at 
the deceased, seized upon his cane, which was wrested from him by 
the deceased, who becoming exhausted, fell down, and in a few 
minutes expred. 

This is the general course of the testimony ; the scene was a 
shocking one„ and alt the witnesses state to you that they were 
exceedingly agitated. This will account for the relation given br. 
Mr. Lane and one other witness, I believe Mr. Howe, who state 
the facts so differently from all the other witnesses produced by 
g(>verni£K)nt, as well as by defendant, that however honest we may 
think them, it is impossible not to suppose they ^re mistaken.-^ 
Indeed, the Attorney General has wisely and candidly laid their 
testimony so far as it differs from that of the qther witnesses, out- 
of the case. 

. There is one witness, Mr. Glover, who states tl^e transactions 
^mewhat differently from the other witnesses. He s^ys, that hav- 
ing expected to see a quarrel upon Exchange, in consequence of 
the publication against the deceased's father, in the morning, he 
went there for the express purpose of seeing what should pass-^ 
that he saw Mr. SelM4ge coming down street, saw young Austin 
adyajice upon him, that he had a full view of both parties, was 
vfithin £fteen feet of them, that he ^aw a blow fall upon the he^d 
#f Selfrldge witft violeirie, tV^ arin qf thf 4efe?^ raised to givp 
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'a second blow, whick fell the instant the pistol w«i ^odmrgei. 
'tins is. the only witness who swear^ to a bk» w before the discftarge 
. of.tke pistol ; but he sweats positiFcly, ^ and 'says heJiaii a jcjear, 
distinct recollection of the fact ; his character is left withont^im. 
' peachment. If jou consider it important to ascertain whether a 
blow was or was not actually gtren before the pistol was fired^ jM 

• will iiiquire- whether there are any. circumstances proved by other 
witnesses which may corroborate or weaken tho testimony of Mr. 
GloTcr. 

On this point yon will attend to the testimony of Mr. Wiggin, 
who swears that he heard a blow as if on the clotlies of some per- 

^son, that he turned, and saw the deceased's arm uplifted, and a- 
nother blow and the discharge of the pistol were tagather. 

Yon will consider the testimony -of young Erring, who sweaiss 
that the left arm of the defendant was over his foreheiid, as though 
defencKng htmsdf from blows, when he saw. the blow fall. You 
will consider- that all the witnesses but Gloter, state, that tfa^ 

' blow which they saW;, and thought the first, was a long blow, a* 

' cross the head, that the blow, which Glover says was the fiM> 
was a direct, perpendicular blow, and that he then saw the second 
blow^ which was a cross^ one, as testified by the other witnesses. 

If you find a difficulty in settling the fact of tha priority of tlia 
blow, take this for your rule, that a witness who -swears podtiye-* 
ly to the existence of a fact, if of good character, and sufficient 

' intelligence, may be bc]iev:ed, although twenty witnesses, of equal. 

■ ly good character, swear that they were present, and did not see 
the same fact The confusion and horror of the scene was such, 

' that it was easy for the best and most intelligent of men, to be 
mistaken, as to the order of blows, which followed each other iii 

. such rapid succession, that the eye could scarcely disoern an inter. 

, val. You will, therefore, compare the teetimony of the witnesses^ 
where it appears to vary, attending to their different situation, 
power of seeing, and capacity of recollecting and relating, and 

■s^tle this fact according to your best judgment, never believtof a 
witness who swears positively, to be perjured, unless you are in. 
rcsistibly driven to such a conclusion. Upon thia point you wiU 
also attend to the testimony of Mr. Fales, and of Mr. Osborne, 
and Mr. Perkins Nichols, torching tho testimony of Mr. Fales. 

The counsel for the* defendant seem, however, to deem it of little 
importance t6 aseertaih wheUier the blow WM given before the 
{Hstol was discharged or not, as there is evidoice ttdm nU the wit- 
nesses, that an assault^ at least, was made by the deceased, before 
the pistol was fired. I think dificrcntly from them upon thiff 
point When the defence is, that the assault was so violent and 
fierce that the defendant could not retreat, but was obliged to kill 

• the deceased, to save himself, it surdy is. of importanoc to asdjhr^ 
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lain nrheAer the ^ioleat biow he reeeiTod on his foreheady whidi 
•Hi 4ii« same time that it woulu put him off his guard, would- eaiisiy 
kim oi the desiga of the assailant, wa» struck before he fired or 
nat. i 

I dirabt whether self defence could in any case be set up, where 
Ae killing happened in consequence of an assault only^ unless the 
lassanlt be madi^ with a weapon which if used itt ail, would proba- 
My ^odotfe death. 

When a weapon of another sort is used, it seems to me thaA die 
efiect produced, is die besteridence of the power and intention of 
the asKuiant to do that degree of bodily Irarm, wliich weuM ak)ne 
authorize the taking his life on the prauciples of self defence. 

But whether the firing of the pistol was before or aftes- a blomlr 
«tmck hy the deceased, there is another point of more impor. 
lance for yon to settle, and about which yon must make up yoilr 
askids, from all die eireumstances pnoved inrthe case ; sttch «s tbe 
lapidityand Tiolence of the attack, the nature of thew>capon 
with which it wnsmade, the place wheire 4he catastrophe happeil- 
ed, the muscular debility or vi^ur of the de'fendant and his p;oW. 
sr to resist ^orloiy. The point I vieflU is, whether he couM 
prehably hare sared himself from deaith or enormous bodily 
■jiam, by lietreating to the waH, or throwiig himself into the arms 
^f friends who would pjnotect him. This is the retd stress of ftie 
case.' If you beltOTe under all the circumstances, the defendant 
-4xniid kAJfe ^scaped his adversary's vengeance, at ihe ika^ bf tbie 
Attack, without kHling him, the defence set np has fsdled, and iHe 
defendant must be convicted. 

if yon b^lienre Ms only resort for Isafety was to take the life of 
-faisvhtagaiKbty^ie must be acquitted, unJ«ss his conduct has been 
Mudk pfrioi* to theattack tipon htm, as wili deprive him of the priv- 
^iledge «f setting up a defence of this nature. It has, however, 
been«ngg^ted by the defetidant's-counscl, that even if his life had 
mot bec^ In danger, or no great bodily harm, but only disgraco 
"iiiftts intenfled by the deceased, there arc cettain principles of hon- 
4>Hr and natural right, by which the kilHngimay be justified. 

l^hmeareprtaciples whicJi you a$ jurors, and I as a judge can- 
JaotTecognize. The laws which we are sworn to administer, ane 
no^ fonndod upon them* 

Let those who chase such principles for their guidance, eret^ 
H court for tiie trial of points and principles of honour ; but Jet 
the courts (of law adhere ^o those principles which ai^e laid down 
III the books, and whose wisdom ages of experience haJresanctionr- 
«d. I therefore declare it to you as the law of the land, that tm* 
Jess rthedofendant has satisfactorily proved t6 you, that no Jaeaifs 
of sating his life, or has person from the great bodily h^rm which 
.ifcas 4tppax£iiily mtendsd by itke decease agaiast hix% except kilU 
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kig liis axlrersary, were in his power — he has been gnWiy of man- 
slaughter, notwithstanding you may believe with the grand jury 
who found the bill, that the case does not present the least evi- 
Aence of malice or premeditated design in the defendant to kill the 
deceased or any other person. 

I ought not to rest h^re ; for althongh I have stated to- you 
that when a man's person is fiercely and violently assaulted, un- 
der circumstances which jeopardize his life or important members, 
he may protect himself by killing his adversary ; yet he may from 
the existence of other circumstances proved against him, forfeit 
his right to a defence which the laws of God and man would oth- 
erwise have given them. 

If a man, for the purpose of bringing another into a quarrel, 
provokes him so that an affray is commenced, and the person 
Causing the quarrel is overmatched and to save himself from appa- 
rent danger kill his adversary, he would be guilty of manslaugh. 
ter, if not of murder, because the necessity being of his own crca- 
flBg, shall not operate in his excuse. 

You are therefore to inquire whether this assault upon the de- 
fendant by the deceased, was or was not by the procurement of 
the defendant ; if it were, he cannot avail himself of the defence, 
now set up by him. And here you are called upon to distinguish 
pretty nicely, and to attend to a part of the case which I thought 
was gbing too far back to have an intlnence upon this trial, but 
which the urgency of the Attorney General and the consent of 
defendant's counsel finally induced me to admit. 

You have heard the whole story of the misunderstanding be- 
tween the defendant and the father of <he deceased — who was o- 
riginally in the wrong, it is not for me to say, but I feel constrain. 
0d to say, that whatever provocation the defendant may have con- 
ceived to have been given him, and however great the injury which 
the deceased's father may have done him, he certainly proceeded 
a step too far in making the publication which appeared in the 
paper which came out en the morning of this unhappy disaster. 

To call a man coward, liar and scoundrel^ in the public newspa- 
pers, and to call upon other printers to publish the same, is not 
justifiable under any circumstances whatever Such a publication 
is libellous in its Very nature, as it necessarily excites to revenge 
and ill blood. Indeed, I believe a court of honour, if such exist** 
od, to settle disputes of this nature, would not justify sach a proc- 
lamation as the one alluded to. A posting upon 'change or in 
some public place, we have heard of, but I never before saw such 
a violent denunciation as this in a public newspaper. 

Neither can I refrain from censuring the managers of the paper 
who admitted such a publication, for so readily receiving and pub- 
lishing, what in its very nature would tend t» dtsturb the public 

Jcit* 
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peace. But, gentlemen, it is one* thing far a Tnaa to h^ve ^oiui 
wrong, and anotii(?r thing for th9>t wrong to be of a nature to justi- 
fy an attack upon his person. If personal wroQg, done by th^ 
father of the de^.eased to the defendant, would not justify bi^iii 
publishing a libel ; neither would the libel haye justified thede* 
ceased Of his father in attacking the person of the authjor of ^he 
libel. 

No man can take vengeance into his own h^tnds, he o^n use ri- 
oleocc only in defence of his person. No words, however aggra^ 
vating, no libel, however scandalous, will authorize th^sutfejring 
party to revenge himself by blows. 

If therefore, Mr. Austin himself, the oijject of tjic nc^spapfv 
publication, would not be justi6ed had he attacked the defendant 
and beat him with a cane ; still less would tlie circuzastanqcf 
have justified the unfortunate young man, who fell a victim ta 
ihe most unhappy and ever to be lanriented dispute. 

For however a young and ardent son may find advocates k| 
every generous breast, for espousing his father's quarriel, from 
motives of filial affection, and just family pride ; yet the s?me 
Jaws which govern tlie other parts of the case, would have pro- 
nounced him guilty, had he lived to answer for the attack which 
was the. cause of his death' 

The laws allow a son to aid his father if beaten, and to protect hia| 
from a thieatened felony, or persoual mischief, a^d in like casc> 
a father may assist a son, and should a. killing in either case tak$ 
place it is excusable ; but neither one nor ihe ^er c^n justify 
Tcsorting to force, to avenge an injury consisting in ^s^ords hpw« 
4iver opprc^rious, or writings however defamatory. 

You will therefore consider, whether the^e facts, antecedent to 
the meeting oa 'Change, can have much operation in the cause, 
let which party will, be found by you to be in the wrong. 

Upon the whole, therefore, of these circumstances, shoi^d you 
be of opinion th^t the defendant, in order to avenge himself upon 
the father of the deceased, prepared himself with tlve deadly wea* 
Bon which he afterw'ards used, went upon 'Change with a view 
lo meet his adversary, and expose himself to an attack, in order 
that he might take advantage of and kill him, intending to lescrt 
to no other means of defence in case he should be overpowered i 
there is no doubt the killiag amounted to manslaughttr-*4>ut if 
from the evidence in the case, you should l>clieve that the defen« 
flant had no other view but to defend his life and person from an 
s^ttack which he expected, without knowing from whom it wa*? 
p come — that he did not purposdy throw himself in the way of 
the attack, but was merely pursuing his lawful vocations, and that 
in fact he could not have saved hinself otherwise, than by the 
de^th of the assailant-^tben the killing wsls excnsible:^ ptovidcd 
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the cir^omfitances of the ^ttgck would jastify ? reasonable ap- 
prfhjcnsioa of the harnjt yrhich he would thus have a right to pre- 
vent. Of all tUi3 you ?re to judge and determine^ having regar4 
the te^ioaonj of th^ several witnesses who have given evidence 
to these several points in the defence. 

The principles whicj^ I hiM^e thu$ stated are recognized bj al) 
the books which have been i,ead, ^nd axe founded in the natnr^i^ 
find civil rights, and in the social duties of man. 

The Ust subject on which I sh^U trouble you, is the address 
which h;^s been so forcibly jurged-upoi^ your minds by the counse} 
on one side, and as zealously and sibly commented on by the 
Attorney General on the other, touching the necessity of exclude 
ing all prejudices and prepossessions relative to this cause. I do 
not apprehend these observations were in any degree necessary^ 
as I cannot bring my mind to fear that the verdict of twelve 
upright, intelligent jurors, selected by lot from the nrass of rfieir 
fellow-citizens, will be founded on any thing beside the law and 
evidence a 'plicable to the case. 

Every person of this numerous assembly, let hist own opinion 
nf the merits of the cause be as it may, must be satisfied of the 
fairness, regularity, and impartiality of the trial, up to the present 
period ; and sure I am, that nothing which is left to be done by 
yon, will impair the general character of the trial. If you dis- 
ch.irge your duty conscient-ously, as I have no doubt you will, 
whether your verdict be popular or unpopular, you may defy the 
censure, as I know you woujd disregard the applause of the sur- 
founding multitude. 

Least of all do j[ apprehend that party spirit will come in to 
influence your opinions. 

However the storms of party rage may beat ^without these 
walls, I do not believe the time has yet come when they shall find 
their way njjtthh. Nor do 1 believe that a general apprehension 
is entertained, that a man accused of a crime is to be saved or de- 
stroyed according to political notions he entettain^. If ever the 
time should come when a ganeral belief shall be entertained that 
trials are conducted and judgments given with a view to the polit- 
ical character of the parties interested ; vain and ineflFlctual will 
be the forms of your constitution, and useless the attempt to ad- 
minister the laws. A general resistance would be the conse- 
quence, and if this belief should be founded in fact and in truth ; 
that resistance would, in my aj>prehension, be rerfectly justifiable, 
for no people would be bound to respect the /^rwr/ of justice, 
when the substance shall have vanished ; when the fountains of 
justice shall be manifestly corrupt and the forms and parade ad- 
hered to for tlie purpose of imposing on the citizens and subject- 
ing them to oppression under die garb of law. 
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Yoii, Gendemen, will not be the first to violate the solemn oatfi 
you have taken, and seek for a conviction or an acquittal of the 
defendant upon any other principles than tho^e which that oith 
has sanctioned. And a* I trttst, that in performing rz/^duty, I 
have conscientiously regarded that oath which obliges me ** faith- 
fully and in^partially to administer the laws according to my best 
skill and judgment,'* so that in discharging yours, you will hav^ 
due regard to that which imposes uptin you the obligation well- 
and truly to try the cause between the Commonwealth and the^ 
defendant, according to law and the evidence ilirkich has been giv- 
en yoti. 



Verdict not guilty. 



Counsellors for the Defendant, 

Hon. SAMUEL DEXTER, 
Hon. CHRISTOPUER GORE, 
Hon. HARRISON G. OTIS, 
CHARLES JACKSON, Esq. 



For the Prosecution. 
SOLICITOR 8^ ATTORNEY GENERALS^. 
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